January 12, 1989 LB 54, 111, 209, 268, 271, 325, 335
389-408

raised, please stay in your seats.

CLERK: 20 ayes, 21 nays, Mr. President, on the motion to
rerefer.
SPEAKER BARRETT: Motion fails. The call is raised.

Mr. Clerk, continue with the introduction of bills.

CLERK: Mr. President, 1 might announce that the Reference
Committee, the Reference Committee will meet in the Senate
Lounge for referring of bills now; Reference Coamittee in the
Senate Lounge now.

Mr. President, new bills. (Read LBs 389-406 for the first time
by title. See pages 206-209 of the Legislative Journal.)

SPEAKER BARRETT: The body will stand at ease while the
Referencing Committee handles some more bills.

EASE

CLERK: Mr. President, new bills. (Read LBs 407-408 for the

first time by title. See page 210 of the Legislative Journal.)

Mr. President, in addition to those items, I have a notice of
hearing from the Government Committee, that is offered by
Senator Baack as Chair. Mr. President, I have received a
refererice report referring LBs 324 through 373.

Mr. President, in addition to those items, announcement that the
Appropriations Committee....

Mr. President. some unanimous consent requests, Senator
Schellpeper would like to add his name to "B 209; Senator Rod
Johnson and Senator Morrissey would like to aid their names to
LB 325; Senator Dennis Byars to LB 111; Senator Haberman to
LB 268, and Senator Haberman to LB 271 «s well, and Senator
daberman to LB 335.

SFEAKER BARRETT: If there are no objections, so be it.
CLERK: Mr. President, I have a motion filed with respect to the
investigating committee formed to reviuw the Franklin Credit

Union situation. That motion will be laid over, Mr. President.
It involves the suspension of the rules. Those will be laid
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the bill on to Select File.
SPEAKER BARRETT: Thank you.

SENATOR KRISTENSEN: I think the Chambers amendment 1is a
reasonable compromise, and it gets to the point of what we
wanted to do, and I would call the question.

SPEAKER BARRETT: Thank you. That won't be necessary. Senator
Chambers. No closing, thank you. The question is the adoption
cf the Chambers amendment to LB 267. Those in favor please vote
aye, opposed nay. Voting on the Chambers amendment to LB 267.
Have you all voted? Record, please.

CLERK: 25 ayes, 1 nay, Mr. President, on adoption of Senator
Chambers' amendment.

SPEAKER BARRETT: The amendment is adopted. Anything further?
CLERK: Nothing further on the bill, Mr. President.

SPEAKER BARRETT: Senator Abboud. No closing. No lights cn.
Is there any discussion on the advancement of the bill? Seeing
none, those in favor of advancing 267 to E & R Initial please
vote aye, opposed nay. Have you all voted? Record, please.

CLERK: 27 ayes, O nays, Mr. President, on the advancement of
LB 267.

SPEAKER BARRETT: LB 267 1is advanced. For the record,
Mr. Clerk.

CLERK: Mr. President, your Committee on Judiciary, whose Chair
is Senator Chizek, to whom was referred LB 147 i.istructs me to
report the same back to the Legislature with the recommendation
it be advanced to General File; LB 224 General File, LB 265
General File, LB 397 General File. Those are signed by Senatcr
Chizek as Chair. Natural Resources Committee whose Chair is
Senator Schmit reports LB 132 to General File, LB 619 General

File, LB 623 General File. Those are signed by Senator Schmit
as Chair.

I have a confirmation report from Senator Schmit as Chair of the
Natural Resources Committee; and a notice of hearing from the
Revenue Committee signed by Senator Hall. That is all that I
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SPEAKER BARRETT: The amendment is adopted. Senator Chizek, on
the bill.

SENATOR CHIZEK: Mr. Speaker, fellow members, LB 265 addresses
two 1issues which have developed with child support enforcement
in the courts, and more specifizally the use of referees in
those proceedings. Federal legislation requires that those
proceedings be done in an expedited fashion. At the same time
the statutes outlined in the use of referees were last year
declared unconstitutional by the Nebraska Supreme court in the
Drennan (phonetic) case. The cefect in the statutes involve the
delegation of judicial functions to nonjudges. So we have,
basically, two separate demands on the process which intersect
in this bill. The district court judges, in Douglas County, had
asked me to introduce LB 265, to consequently satisfy the state
constitutional requirements, while meeting the federal mandates.
LB 265 permits the referee to conduct the proceedings as before,
but any findings and recommendations made by the referee are
reviewed by the district court. LB 265 further provides that
any party may take exception to the findings and recommendations
of the referee. These exceptions will also be forwarded to the

district judge for review with the referee's report. The
important provision is the nonbinding nature of the referee's
recommendation. The Nebraska State Bar, the Omaha Bar, the

Nebraska District Judges have all testified in favor of LB 265.
There were no opponents, and I would urge the body to advance
the bill.

SPEAKER BARRETT: Thank you. Discussion on the advancemen= of

2657 Seeing none, those in favor of that motion please vote

aye, opposed nay. Voting on the advancement of the bill.
Please record.

CLERK: 26 ayes, O nays, Mr. President, on the advancement of
LB 265.

SPEAKER BARRETT: LB 265 is advanced. LB 397.

CLERK: LB 397, Mr. President, introduced by Senators Chambers

and Dierks. {Read title.) The bill was intronduced on
January 12, referred to the Judiciary Committee. The bill was
advanced to General File. I have no amendments to the bill,

Mr. President.
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SPEAKER BARRETT: Senator Chambers, please.

SENATOR CHANBERS: Nr. Chairman and nenmbers of the Legislature,
this is a bill that grows out of a U S. Suprene Court decision.
VWhat the....Ch, so that you' Il understand what it deals with, it
deals with the National Collegiate Athletic Association, gr the
NCAA. This is an association tg which the Uni versity of
Nebraska and all universities and coll eges belong, if they want
to participate in intercollegiate athletic prograns. A recent
Supreme Court decision jndicated that the U'S. constitutional
guarantee of due process that governs proceedings prior 4, tnpe
i mposition of some  puni shment against an individual or
deprivation of property would not touch the NCAA because it's 4
private association, and the U.S. Constitution tguches only

state action. Since the NCAA is deemed to be a private
association, even when it acts in concert with a state
university or college, the federal law will not touch its
actions. The only way to do that is by state legislation. gg

what this bill would say is that whenever the NCAA is conducting
proceedings that could result in the inmposition of a punishment
against any university or college in this state, those
proceedi ngs have to be conducted in accord with the principles

of due process. That is all that the bill does. |t does not
change an NCAA rule, it does not change an NCAA puni shnent . I't
does not change anything about what the NCAA does,except it
requires themto conduct hearings that gre fair. There has

never been an attenpt by any court or legislature to define what
due process meansin every regard. But the general idea is that
of a fair hearing, the presentation of evidenceggainst the
person accused, the opportunity of that accused one to face pjs
or her accusers, present evidenceand then make sure that the
process by which a decision is reached is fair. Currently,
under the NCAA system if a person or g school is rul ed agai nst
the only appeal is to the NCAA itself. The Supreme Court case

that | mentioned involved a coach name Tarkanian, who coached
basketbal | at the University of Nevada-LlLas Vegas. And I'm not
going to go through all aspectsof that case, but I' |l nention

this one thing. One of the |ower courts found that the NCAA, in
conplucti ng its i nvest igation, used an investigator who showed
obvious bias against the coach. Due process would not allow a

procedure like that to stand. Soto bring it right here to
Nebraska, if t here happened to bean investigator on the staff
of the NCAA who, for some reason or no reason, did not like {he
university, did not |ike <coach Osborne, did not Ilike Bob

Devaney, or just didn't like Nebraska, and it was known that he
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or she had that bias, that person could still pe the
investigator, as was the case against Tarkanian. Tpatperson's

findings woul d be given over to their conmittee on pnfractions

as was donewith Tarkaniar. The infractions commttee upheld
those findings. Tarkanian and the university appealed {pem to
"ie NCAA council, where aﬁpeals have to be taken now, and all of
chose findings were upheld There was no basis for an appeal

further through the NCAA, so that is when Tarkanian went into
court. Through some conplicated | egal maneuverings it wound up
in federal court, because the NCAA wanted it ppved there, and

you can do this if the case is between parties from other

states, di ffere_nt_ st at es. It was out of that federal action
that the decision came down that I mentioned to you in the
begi nning, that the U S. constitutional guarantee of due process
cannot be inposed on a private associ ation. Theonly wa you

get .at. the conduct of priVate i ndi vidual s and private
associations is by nmeans of state statutes. And this is why we

have | aws governing hospitals, businesses, organizations, clubs,
every kind of private association, organization or gathering

that there can be. The bill is very sinple in what it does, g,
it is so sinple and direct that to explain it further Wouldteng
to make it more complicated { han it i s. So having said
everything I have thus far, |'m going to restate now
categorically what the bill does. I't says that any ti me the

NCAA conducts proceedings that could result in a punishment
bei ng i nposed agai nst the university or any individual connected

with the university, those proceedi ngs have to be ¢onducted in
accord with due process. If the NCAA fails to do this, gnd
world inpose a punishnent that would result i, the university
| osing money, the university can then go intocourt, and if it
wi ns and shows that the NCAA did violate this |law, did inpose a
puni shment in violation of due process, Senator Barrett, I'm

al nost through, but | want it in the record’ t hen t he university
could go to court and the neasure for damages woul d be based g,
what the university had earned the previous year. The reason |
wanted to put a standard of damages is because it is gpeculati ve
as to how much they would earn in the year that say {hey m ght
not be allowed to play, or for a bow game that they were
prevented from attending. So by basing it on what they have
earned the previous year and pro-rating that ampunt to cover the

period of tinme that they were under this punishment in violation
of the | aw, you cone up with a measure for the court to use in
assessing the danages that the university could win. Now that
may not_ b_e easy tou_nderstand, asl've said it, but when the
transcript is produced, if you want to read it over, it will be
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as clear as crystal. When I see Senator Kristensen over there
with his hands in his pocket and his brow furrowed, I don't know
if he's thinking about something else, or if he's trying to
figure out what I'm saying. So I'm going to move that the bill
be advanced, and il you have any questions then I'm prepared to
answer them. And there was no opposition to the bill, by the
way.

SPEAKER BARRETT: You've heard the motion to advance the bill.
Discussion? Senator Kristensen.

SENATOR KRISTENSEN: Senator Chambers, I only had one hand in my
pocket, and I was standing next to Senator Warner, soaking up
information. But would you answer me a couple questions, and
this isn't designed to lead you into any path or anything. For
the record, what...is this sort of a standing bill, giving the
State of Nebraska or the university the standing to sue the
NCAA?

SENATOR CHAMBERS: Right, in an action that...it would have to
be an action against them that resulted in a punishment of some
kind. Yes, then it creates a basis for them to go into court.

SENATOR KRISTENSEN: Okay. Is it your opinion that we, as a
state, can bind the NCAA when they may not make their decision
in the State of Nebraska? Let's say they're based in, where,
Kansas City?

SENATOR CHAMBERS: Yes.

SENATOR KRISTENSEN: For example they are going to act in either
Missouri or Kansas and their actions are going to be centered
there. Are we going to try to bootstrap because they conducted
an investigation in this state, that's enough action on their
behalf to subject them to our jurisdiction?

SENATOR CHAMBERS: That and the fact that they have members of
the association who do reside in Nebraska, because Nebraska is a
member of the NCAA, so it has a presence here all the time, as
long as if some of its members are. But the fact that it does
conduct transactions in this state would make it amenable to
state law. And there was an instance in Texas where a coach
felt be was being improperly treated and under their general due
process laws the State Court of Texas imposed an injunction
against the NCAA while the matter is to be carried through ¢ourt
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saying that they could not inpose any sanctions against the
coach, could not i mpose any sanctions agai nst the university,
and that the university would have to honor the contract it made
with the coach and continue to pay himwhile all the proceedi ngs
were underway. That would indicate the strength that a state
has in terms of making an association anenablé to its laws, gyep
if its headquarters are in another state.

SENATOR KRISTENSEN: I's it your opinion that under the current
set of Nebraska law, the way we are right now that thi.. state

cou!odn't do that under our general due process standards right
now'

SENATOR CHAMBERS: | think in the sane way that this coach in
Texas made his move, there isa possibility of that. putthi s
bill goes beyond just assuring the rijght to due process, it

actually creates a cause of action for the university and
anybody who is harmed and sets a measure of damages (hat would

give some guidance to the court. so if this would happenin

Nebraska as it did in Texas, then there would be a law t hat

woul d notify all parties as to how the action would be processed

and al so what the damages would be if any were shown to exist.

SENATOR KRISTENSEN: And|l guess my final question is, andwe
touched on that earlier, if oné ofthe reasonswe get standing
is because we have a menmber of the NCAA present in ourgiate
which is the university, could the NCAA, in order to avoid that
standing, could theyrevoke the menmbership of this institution
to avoid being sued?

SENATOR CHAMBERS: The first thing is that there

that must be met by the NCAA itself, based on its Gun byl dme > oo
to how a menber can be expell ed. And no menber can be expelled
sinmply for suing the NCAA, because there are schools that have
done that already. And that is not a basis for expul sion.

SENATOR KRISTENSEN: They could change their bylaws, though,
basically saying that if any state does this sort rocedure
that that could be grounds for expulsion, if they cou|8 get the
ot her schools to go along with it. They'd have to do that
first

SENATOR CHAMBERS: They would have hundreds of schools to

get...to reach that agreenent. But even, if they tried to do
that, that would be a punitive action against the univer:ity and
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that in itself could be a basis to make them amenable to this
law.

SENATOR KRISTENSEN: And that itself would be the cause of
action, that we could sue our revocation out?

SENATOR CHAMBERS: Exactly. Whatever they would try to do,
however they would try to circumvent it the very act of
circumvention or attempted circumvention would create the cause
of action against this bill.

SENATOR KRISTENSEN: I wasn't going to speak until you prompted
my attention, but thank you. I think that helps the record.

SENATOR CHAMBERS: That reminds me of something that I could
tell about a lawyer who asked one question too many, but I'm not
going to tell it.

SENATOR KRISTENSEN: We didn't do that today. Thank you,
Mr. Speaker.

SPEAKER BARRETT: Thank you. Additional discussion on the bill?
Senator Dierks.

SENATOR DIERKS: Mr. Speaker, members of the body, I just rise
to support the bill. As you know I'm a co-sponsor of the
legislation. And there is an old saying that it is better to
remain silent and be thought a fool than open your mouth and
remove all doubt. So it is probably better for me to sit down
right now, because I don't understand all the legislative angles
here. Thank you.

SPEAKER BARRETT: Thank you, sir. Any other questions,
discussion on the bill? Senator Chambers, would you like to
make a closing statement.

SENATOR CHAMBERS: Mr. Chairman and members of the Legislature,
in line with what Senator Dierks said, I have to say this, a
wise old owl sat in an oak. The more he saw, the less he spoke.
The less he spoke, the more he heard. Why can't we all be like
this bird? 1I'm going to take the first step in that direction
by waiving any additional closing remarks.

SPEAKER BARRETT: Thank vou. You've heard the closing. The
question is the advancement of LB 397. Those in favor vote aye,
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opposed nay. Voting on the advancement of the bill. Please
vote, if you'd care to vote. Senator Chambers.

SENATOR CHAMBERS: Mr. Speaker, and I will accept call in votes.
Senator Dierks and I will accept call in votes.

SPEAKER BARRETT: Shall the house go under call? Those in favor
vote aye, opposed nay. Record.

ASSISTANT CLERK: 8 ayes, O nays to g¢go under call,
Mr. President.

SPEAKER BARRETT: The house is under call. Members, please
return to your seats. Those outside the Chamber please return.
The house is under call. Call in votes will be accepted. The
gquestion is the advancement of LB 397. Record your presence,
please. Members outside the Chamber, please return. Record
your presence. Senator Lynch, Senator Rod Johnson, Senator

Peterson, Senator Beck. Senator Schellpeper, the house is under
call. Senator Rod Johnson, please, the house is under call.
Senator Haberman. Senator Beyer, please, the house is under
call. Call in votes are being accepted on the advancement of
the bill.

ASSISTANT CLERK: Senator Smith voting yes...changing from no to
yes. Senator McFarland voting yes. Senator Landis voting yes.
Senator Lindsay voting yes. Senator Lamb voting yes. Senator
Rod Johnson voting vyes.

SPEAKER BARRETT: Record, please.

ASSISTANT CLERK: 27 ayes, O nays on the advancement of the
bill, Mr. President.

SPEAKER BARRETT: LB 397 is advanced. The call is raised.
Pacss over LB 132 at this point and proceed to LB 519.
Mr. Clerk.

ASSISTANT CLERK: Mr. President, LB 619 was introduced by the
Natural Resources Committee. (Read title.) The bill was vead
for the first time on January 19, was referred to the Natural
Resources Committee. They report the bill back to General File
without committee amendments, Mr. President.

SPEAKER BARRELT: Thank you. Senator Lamb, will you handle the
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March 1, 1989 LB 143, 144, 155, 157, 265, 360, 360A
397, 595, 616, 619, 623, 680
LR 38

PRESI DENT NI CHOL PRESI DI NG

PRESI DENT: Good morning, |adies and gentlemen. wslcone to the
George W Norris Legislative Chanber. As our Chaplain of the
day, today we have Reverend Tom St ebbins of the Christ Conmunity
Church in Omaha,which is in Senator Pirsch's District. \yould
you pl ease rise for the invocation.

REVEREND TOM STEBBINS:  (Prayer offered.)

PRESIDENT: Thankyou, Reverend Stebbins, g your thoughtful

prayer this norning, appreciate it. Roll call, please. Record,
Mr. Cle"k, please.

CLERK: | have a quorum present, M. President.
PRESI DENT: Any corrections to the Journal today?

CLERK: Mr . President, | qo_ Oh, no Cor.recti oNns, no. . ir | am
sorry. I have no corrections this norni ng, M. Presi C?ent’.

PRESIDENT: Well, very good. Do you have any messages, reports,
or announcements?

CLERK: Yes, sir, | do. M . President, your Conmittee on
Enrol I ment and Review reports they have carefull'y ayamine and
reviewed LB 157 and reconmmend that sane be placed on gg]l ec? Fi Ine
with E 4 R anmendnents; LB 360, LB 360A, LB 265, LB 397, LB 619,
LB 623, LB 155, all of those on Sel ect File, some have E E R
anendments attached. M. President, Education Conmittee, whose
Chair is Senator Wthem reports LB 143 to General File, |pB 144
indefinitel y postponed, |B 680 indefinitely postponed, those

signed by Senator W them M. President, Natural Resources
Commi ttee, whose Chair is Senator Schmit, reports LB 616 to
General  File with committee amendments attached. (See

pages 916-18 of the Legislative Journal.)

Mr. President. a npew resolution, LR 38 by Se.gator Lindsay and
Senator Hartnett. (Read brief explanation. sSepages 918-19 of
the Legislative Journal.) That will be laid over.

Mr. President, an Attorney General's Opinion addressed to
Senator Lynch regarding B 595. (See pages 919-21 of the
Legislatiie Journal.) An announcement, M. President, Senator
Hal | has selected |B 262 as his priority pi| for this
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call is raised. Mr. Clerk.
CLERK: I have nothing further on the bill, Mr. President.
SPEAKER BARRETT: Senator Lindsay.

SENATOR LINDSAY: Mr. President, I move that LB 360 as amended
be advanced to E & R for Engrossing.

SPEAKER BARRETT: Shall the bill as amended be advanced? Those
in favor say aye. Opposed no. Ayes have it. Motion carried.
The bill is advanced. The A bill.

CLERK: Mr. President, on LB 360A, [ have no amendments to the
bill, Senator.

SPEAKER BARRETT: Senator Lindsay.

SENATOR LINDSAY: Mr. President, I would move the advancement of
the bill.

SPEAKER BARRETT: Shall the A bill be advanced? Those in favor

say aye. Opposed no. Carried, the bill is advanced.
Mr. Clerk.

CLERK: Mr. President, on LB 397, I have no amendments to the
bill.

SPEAKER BARRETT: Senator Lindsay.

SENATOR LINDSAY: Mr. President, I would move that LB 397 be
advanced.

SPEAKER BARRETT: Senatonr Schmit, please.
SENATOR SCHMIT: Mr. President, I would 1ike to ask some
questions of someone about this bill. It would appear to

me...and I'm not a lawyer so I would hope that maybe some of the

legally trained people on this flcer would answer some
questions.

SPEAKER BARRETT: Excuse me, Senator Schmit. You're asking a
question of someone?

SENATOR SCHMIT: VYes.
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SPEAKER BARRETT: Perhaps Senator Chambers would 1like to
respond. Would you respond to a question, Senator Chambers?

SENATOR SCHMIT: Wait a minute.
SPEAKER BARRETT: Oh.

SENATOR SCHMIT: 1 would rather pick who I am zuing to ask, if
you don't mind. I would like to...is Senat“or Kristensen on the
floor? I notice he voted against advancement of the bill.

SPEAKER BARRETT: Senator Kristensen is on the floor.

SENATOR SCHMIT: Senator Kristensen, it would appear to me that
although this bill is addressed toward the NCAA that it might
have ramifications greater than that and because of the fact
that in effect we are extending the field of due process to a
private organization and I don't know whether that's good or
bad, I'm not trained in that way, but it just seems to me like
maybe we are getting into an entirely new area; and then
Section 6 of the bill provides for the penalty and the penalty,
as I understand it, says it shall be a 150 percent of the yearly
gross of the athletic program that was affected. And I guess [
would 1like <o know, first of all, why you voted against the
bill, if you have concerns that are somewhat parallel to mine,
and if you would explain to me your position on the bill?

SENATOR KRISTENSEN: Senator Schmit, I had some questions about
due process in general about what was going to happen if we
applied this to the NCAA, I had some problems with the penalty
secticn. [ spent most of the morning with Senator Chambers,
once he got here. I was going to talk about the bill but I
wasn't prepared this morning to lay out my proposals and pretty
much agreed with Senator Chambers. I was going to wait till we
had an Attorney General's Opinion on this bill, then look at my
thoughts as to what I would do with the bill later. But I had
some questions about the penalty section, about the amount of

that penalty and how we would measure it and if that was going
to be a burden.

SENATOR SCHMIT: I wouid like to ask Senator Warner a question
then relative to a penalty section.

SPEAKER BARRETT: Senator Warner, would you respond to a
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question?

SENATOR SCHMIT: I don't know, Senator Warner, how many
instances we might have where it would violate due process, but
I am just going to ask if, in effect, there was a penalty such
as this levied against the athletic program, particularly the
football program, what do you envision the penalty to be or what
do you think it might be if that were to be found a valid
penalty?

SENATOR WARNER: What would the dollar amount be?

SENATOR SCHMIT: I guess that's what I'm asking. Yeah, it says
it's going to be 150 percent of the yearly gross amount realized
by the affected athletic program.

SENATOR WARNER : Oh, if it was the University of
Nebraska-Lincoln, it runs in my mind their yearly budget is for
athletics in total, that's not just football, but it runs in my
mind it's in the vicinity of 10 million. It might be over that.

SENATOR SCHMIT: Well, I'm a little weak in the knees right now
but I'm going to ask one more question.

SENATOR WARNER: If it has reference to the total program, I
thought when we...I thought I recalled someone discuss having it
related to maybe one event rather than the whole season but I
really can't answer that.

SENATOR SCHMIT: Well, I guess I'm a little sensitive to
penalties and I'm a little concerned. I would 1like to ask
Senator Chambers...I'm sure he'll have some comments about it,
but I'm concerned about the indefiniteness of this kind of a
penalty. I concerned, secondly, about the fact that if we
extend due process to a private entity, what does it do? Does
it mean that another private entity, the Boy Scouts, the 4-H
Club, the Future Farmers of America, any of these entities can
come bLack against an institution, a school or any other entity
and ask for a similar kind of protection? I know that Senator
Chambers is concerned about a certain area of abuse and I have
some sympathy with that. But I find myself, from time to time,
having to defend some of these things we do and I really think
it needs a lot more discussion than we have had. 1 don't
suppose...I don't believe I was here when the bill was discussed
on General File...

1815



March 3, 1989 LB 397

SPEAKER BARRETT: One minute.

SENATOR SCHMIT: ...and so I guess what concerns me, Senator, is
if the monetary loss in this instance could be $10 million, then
if the penalty were 150 percent of that, that's $15 million,
that would just about wipe out the program which may be good or
bad, I'm not saying about that, but where do we go then for the
funds to carry on the program? Because, as I understand it, the
football program basically supports much of the entire athletic
program at the University of Nebraska. So I would like to have
Senator Chambers discuss some of these items and maybe he can
reassure me.

SPEAKER BARRETT: Senator Chambers, yours is the next light so
if you wculd like to answer it now on your time...

SENATOR CHAMBERS: Yes.

SPEAKER BARRETT: ...you have another 10 seconds of Senator
Schmit's time. Proceed.

SENATOR CHAMBERS: Mr. Chairman and members of the Legislature,
Senator Schmit, I did explain all of this the day that the bill
was moving and the penalty is not against the university. The
penalty would be against the NCAA if it imposed a punishment on
the university without following due process. So I will explain

the bill so that it's in context. We have a situation
where...I'm gring to wait so I won't have to explain it twice.
That's only...okay, because he would say he didn't hear what I
said and he wouldn't have, okay. Senator Schmit, it's a

situation where there have been a number of instances where
schools felt that the NCAA system by which they found violations
to exist and imposed punishments did not comport with due
process. You couldn't confront the one who accused you. You
didn't always know with specificity exactly what evidence
resulted in which aspect of the punishment, and if you disagreed
with the finding of the infractions committee, then you would
appeal it to the NCAA Council and if the NCAA Council agreed,
that was the end of it. In the Tarkanian case where something
like this happened, a lower court found that one of the
investigators had an obvious bias against the coach. That is a
violation of due process fairness. So if there were a bill such
as this in place and say the NCAA upheld the findings of that
biased individual and the university wanted to appeal through
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the NCAA process and the  NCAA stil | insisted on imposing a

sanction, then the wuniversity, wunder this bill,couldgo to

court ~and they could seek an injunction to prevent the

puni shment from being i mposed because it violated due process

pendi nﬂ the outcome of a lawsuit, and let's say that the lawsuit
r

went through to conpletion. |f no punishment had been imposed
because the injunction was obtained,there is no nonetary fine

or punishnent |evied or damages against anybody. Now let's say
that a situation arose where a sanction were inposed, ggthat |
can get to the question that you' re asking, andthe school was
put on probaticn for a year, that means that the total anount
that the football program would have made during that vyear was
| ost. How much noney they would have made would be gpecylative.

The univers'.ty's football program each vyear, has made more

nmoney than i~ did the year before. gspthe argument can asil
be made that not only did it |ose the ampunt that it mage fa/st
year but whatever the increase might have been, For example,

this year Okl ahoma-Nebraska foothall tickets will be $25.00
instead of 18.50. So you can reason to the fact that ¢the
program woul d make nore noney next year than it d(id thi's year.
You would go into court, andsay you win, the court finds that
the NCAA did violate due process in inposing theganction and
t hat damages will be | evied against the NCAA. This bill gives a

measure of dammges so that it's not conpletely speculative. I
the court would find that the NCAA should be fined angmpount
you know, the damages that the university woul d get .

shouldn't  even ysethe term"fined" because it would go to the

university, this gives the neasure of dammges and it also 4jjgws

reasonable attorney's fee. There is...this bill does not impose
any sanction on the university. It's designed to deal with that

situation where the NCAA, in violation of due process, imposesa
sanction. It creates a cause of action for the university to go
into court in the first instance to try to prevent the gsanction

from being imposed until the whole action is litigated in court.

Let's say for some reason you don't get the injunction, the

sanction is inposed, you then go to court under this bill and

you win. Then the measure of damages that the university would
utilize to recover fromthe NCAA.

SPEAKER BARRETT: One m nute.

SENATOR CHAMBERS: .. js provided by this bill. Sqdoyou have
anything el se you want to ask me on"ny one mnute t%at may not

have been clear on?
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SENATOR SCHMIT: How is the NCAA funded?

SENATOR CHAMBERS: They're funded through the activities of the
various sports programs. The lion's share comes from the
basketball tournaments, the final four, and they start out with
64 and a huge amount of their money comes from those
tournaments. Then bowl games, like some of them give a certain
amount to the NCAA and there are other activities but their
money comes from the sporting activities that these young men
and women participate in. That's where the lion's share of
their money comes from.

SPEAKER BARRETT: Thank you. Senator Schmit.

SENATOR SCHMIT: So if the penalty then is assessed against the
NCAA and the funding for NCAA comes from the sporting activities
of the various universities, then, in effect, is the NCAA...are
they, Senator Chambers, allowed to assess the various programs
for a proportionate share of the support they need?

SENATOR CHAMBERS: No, see, Senator Schmit, the NCAA has a pool
of money that it's built up as all organizations do that take in
more money than they spend. So how they...

SENATOR SCHMIT: Where does that come from?

SENATOR CHAMBERS: From these sporting activities that I'm
mentioning.

SENATOR SCHMIT: Okay.

SENATOR CHAMBERS And the money is invested. 1It's put in the
bank. It draws interest. What some of the high-paid officials
of the NCAA did a few years ago was to take from this money
no-interest loans for themselves. The director took one of, 1
think, $500,000, then they put some of this money in a special
fund that would allow NCAA officials and employees to get loans
at the low market interest rates. So, already, this roney that
I'm talking about is being handled by those bureaucrats in a way

that's not fair. But this bill would not result in any
imposition of additional financial burdens on any of the
schools. That's done by their rules, and to change that, they

would have to have a convention of all the schools and get the
schools to vote to do that.
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SENATOR SCHMIT: Wait just one minute. You're giving me more
information that 1 want at this time.

SENATOR CHAMBERS: All right.

SENATOR SCHMIT: I would like to ask the questions, then when

ycu get back on your time again you can use some of that other
information.

SENATOR CHAMBERS: Okay.

SENATOR SCHMIT: I guess...do you have any idea of how much
money they have in the fund as of now?

SENATOR CHAMBERS: No, I don't know how much money they have.

SENATOR SCHMIT: 1 see. Do you have any idea, Senator Chambers,

what the penalty might be based upon the language in Section 6
of the bill?

SENATOR CHAMBERS: Yes, you mean if a punishment were imposed
and wiped out the whole season?

SENATOR SCHMIT: Yes.

SENATOR CHAMBERS: The football program will bring in about
$12 million. I think that might be what they brought in last
time, from the estimates that I saw. 35S0 a 150 percent of that
would be $18 million that the NCAA would be assessed as damages
for violating due process and imposing a sanction. The way to
avoid all of that is to just follow due process.

SENATOR SCHMIT: Thank you, Senator Chambers. Senator Chambers
makes it sound very, very simple, but I want to point out one of
my concerns. The athletic program at the University of Nebraska
is not a compulsory program. No one is forced to participate in
that program. If in the event that you do participate and there
was a time back when I was a student there it was purely for fun
because we didn't win .any games in those days, that's the

course of events. It seems to me as if there might be, in this
instance, some new ground that we are openning up which I don't
understand and I don't know if all the rest of you do. I'm sure
Senator Chambers does. I hope the rest of you do. But I am

concerned that at this time if we were to advance this bill, and
maybe we will, in the present form that we are plowing new soil,
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so to speak, in an area where |'mnot SO sure t hat | want to
open it up. I think that in some instances,and I'm a staunch
bel i ever in due process and sonetinmes | have conpl ained pecause
of the lack of it,but |I think in this instance of a private
organi zation, | amnot so sure that | want to vote fo

fact, I"'msure | do not want at this time to vote for the bi']P.

| think that we are getting into an grea which | woul d prefer
that we not touch. Thank you, Mr. President.

SPEAKER BARRETT: Thar.:.you. Senat or Chanbers, your light is

still on. Wbuld you care to speak again.

SENATOR CHAMBERS: Yes. Mr. Chairman, let meexplain s for
Senator Schmit as | did to everybody el se the day that l)rought
the bill. Senator Schmit, this bill was drafted because coach
had been placed under some sanctions in a way t hat was ¥ &P¢No
violate due process. Because the NCAA s a national
organi z_at ron and Its menbership |_nc| udes tate orted
uni versities, the coach brought an action under ederal Pgt utes

against the NCAA because his due process rights under the

U S. Constitution had been violated. There are a number of
federal decisions that have held that the NCAA does constitute
state action when it does somet hing. n the case that |I'm

tal ki ng about, the U.S. Suprene Court ruled that the NCAA is a
private associ ation, therefore, the federal due process
standards do not apply. They need not follow the due process
standards under the U.S. Constitution and U.S. |aws. So the

only ~wa that you can get at the conduct of private
associations, even when it"s 3 natjonal nonopoly such the NCAA,

whi ch has been described nunmerous tinmes in the Ifterature 44 4
cartel protecting its own_ interests j n.a e f-serving way
agai nst even the interests of the athlet es the only way you ctan

make them conport. with due process requirements is through state
law. So what I'mtrylng to do with this law ;¢ ot somet hi ng
that' s npew, it not something that' s different. It's a
response to the U. S. Suprene Court deci sion. Cases such as this
had gone to federal court before and federal courts had ul ed
that a person had a cause of action under federal |aw belause
the NCAA, being associated with state gcnools was in fact,

engaging in state action. wen the U S. Suprene Court erased

all of those decisions. py the way, in a
court, well, five to four,y it wasnyt evenl )\/Ieé}/vu?g(?rhalt sdhar rﬂed

di vided, the one former athlete on the U. S. Supreme Court, Byron
Vhite, dissented. He said the NCAA is engaging in state action
and gave his argument and he was joined by the other three
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justices but, nevertheless, the majority prevail ed. o there i

not a statute such as this that would allow acl earSIy deflneé

right of action to exist for the university when it ¢gaa1s that

it has been punished through a violation of due process. |t ygyu

belong to a private association yourself and all of you put

moneg into it, and sonebody took the nopney, you wouldn't want
o

sonebody to tell you, well, sincethis is a private association,
you take your risks. I f you got in with thieves, that's just
the risk that you take. If they were supdposed to handle the
nmoney prudently and did not, then you wouldn't have an action to

make sure that they handled that noney properly. Suchis not

the case. There are other p. ivate associations that are
amenable to the laws of this state rightnow. | wouldn't have

been necessary to have this bill had not the U.S. Supreme cqurt
said that the NCAA does not need to conply with federal laws 4pq
statutes. So this bill does not change gn NCAA rule, it does
not alter their internal structure. Al| that it says, no matter
how you read it, is that the law comes jnto place only if a
\r/]i ol _ation”?f tr<1jue(pj)rolcteshs occturs. | f t;het NCAA conducts a fair
earing, en e on ave to worry abou i

this Igaw. But syhould t he universit))//disagreervh' trH ntgneafN%xlA ar?c!
take it to court, then the court.

SPEAKER BARRETT: One mi nute.

SENATOR CHANBERS: ... woul d make that determination. They would
| ook at all of the proceedings that the NCAA went through to

make sure that they were fair,that the one accusedhad every
opportunity to have access to all of the evidence us%c} agai
e

him or her, that the punishnent was geared to the o nse trhsatt
has been alleged, that the method of investigation, (he method
of meking findings, the nethod of appeal, a|l thosethings would
have to be fair. And if that is done, then there are no damages
that would be awardedagainst the NCAA because they will have
done what due process requires. Now, if you wanted to | ook at
an article that | have, there was a case in Texaswhere a coach
had | eft one school and gone to gnother. The NCAA wanted that

second school not to hire himand threatened sanctions if they
did. Under the general due process |aws of

o - ; . Texas, this coach
got an injunction in state court against the NSAA so that the.
SPEAKER BARRETT: Time has expired.

SENATOR CHAMBERS: Just to finish the sentence.
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SPEAKER BARRETT: Certainly.

SENATOR CHAMBERS: They could not impose sanctions until that
whole matter was resolved.

SPEAKER BARRETT: Thank you. Senator Schmit.

SENATOR SCHMIT: Again, I want to apologize because I wasn't
here when the bill was heard first and perhaps Senator Chambers
can answer some more gquestions. But my concern, I guess, is

this. Apparently the NCAA is a regulatory group. Is that
right, Senator Chambers?

SENATOR CHAMBERS: Not just regulatory but that's part of what
they do.

SENATOR SCHMIT: All right. Can they run out of money?

SENATOR CHAMBERS: I don't think so. It's impossible, as long
as they have the sporting events they have now it is impossible
for them to run out of money.

SENAT(> SCHMIT: Now, that's going quite a ways as far as I'm
concerned. I don't think, you know, anyone can run out of money
but they do have resocurces. Can they come back and assess the
various programs for money if they get...if they are in need?

SENATOR CHAMBERS: You would have to look at what their rules
are. Their money comes from these athletic events. And,
Senator Schmit, that's why I wish pecple would pay attention to
how much the NCAA is taking in every year from these events, not
just football but basketball, baseball, hockey, all of them that
make money, help contribute money to the NCAA, and the amount of
money they have is not going to be exhausted.

SENATOR SCHMIT: I will agree, Senator Chambers, that the NCAA
and the athletic program at the University of Nebraska and many
other universities far exceeds in interest most of the
legitimate businesses in the state. But I would suggest that,
for whatever purpose they exist, for whatever...to whatever
degree that they exercise some control over the institutions and
the programs, I'm not at all conversant with their program, I'm
not at all informed on the need and necessity or anything of
that nature. But can you give me an example of...has any such
violation of due process occurred at the University of Nebraska,
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in your memory, Senator Chambers?

SENATOR CHAMBERS: Well, I can't say...I can't answer the
question the way you ask it but just a couple of years ago some
players were involved with their tickets. I forget whether they
gave them to people they shouldn't have or sold them or
something like that, but the whole state was in an uproar
because they felt the punishment imposed by the NCAA was unfair,
that it was overly harsh and all of those things. There was a
lot of publicity in the newspapers, on television and everywhere
attacking the NC2A. The university had meetings with them and,
based on the heavy outcry, the NCAA backed down. Well, if the
NCAA is, in fact, a regulatory agency, if every, as we might
say, requirement of their laws had been complied with and the
punishment was imposed, they should not have withdrawn it simply
because of public pressure. So it indicates that they are as
much a political body as a regulatory body. It happens that
Nebraska is a strong enough school in terms of the money that it
produces to have achieved what it did, with the assistance of
the news media and others. But if it were a different school in
this state that didn't have that kind of power, and there are
other schools that are associated with the NCAA, the outcome may
not have been that way and they wouldn't have had recourse,
because the NCAA...the wuniversity didn't get that changed by
appealing it.

SENATOR SCHMIT: Senator Chambers, you're getting all of time
again.

SENATOR CHAMBERS: I'll give you some of mine when I get it if
you need it.

SENATOR SCHMIT: Okay, fine. How many states have pas,ed this
kind of a bill? Do you have...are there a number of states that
have done this, Senator Chambers?

SENATOR CHAMBERS: No, because it hasn't occurred to other
states because the decision came down in December of last year,
December of 1988.

SENATOR SCHMIT: Could this...could the passage of this bill in
any way be counstrued, Senator Chambers, as a limiting factor on
the NCAA and their oversight of the institutions?

SENATOR CHAMBERS: No, not at all. It wouldn't limit that at
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all. They can do everything with this bill in place that they
do right now.

SENATOR SCHMIT: If they can do everything they can do right
now, then do we really need it if there hasn't been a problem?

SENATOR CHAMBERS: Yes, they have to do it a certain way. And
Tom Osborne has stated that he has some sympathy for Oklahoma
because they had to go through an NCAA investigation here and it
is brutal and agorizing and he had no idea what it entailed
until they came here and did it.

SENATOR SCHMIT: Well, thank you, Senator Chambers.
SPEAKER BARRETT: ..e minute.

SENATOR SCHMIT: I'm just going to make a few comments. I do
not know about the necessity of providing due process in this
kind of a situation. I'm not at all well versed in that area.
I am concerned about the extension of this sort of due process
to a private entity. Number two, I do not know either how
brutal the NCAA can be in an investigation. I do want to say,
at this point, and it may be heresy to say so and it may be
extremely risky for me to say so, but I do have to say this that
I believe that we have seen the athletic programs at this...at
our own institution and a number of institutions reach a point
of credence where they almost supersede the academic portion of
the university, if they don't. I am not sure that the NCAA does
a good job or doesn't do a good job but I think to the extent
that some sort of responsibility is placed...

SPEAKER BARRETT: Time has expired.

SENATOR SCHMIT: ...upon the instituticns to make their programs
reasonable, I think I'm in support of that. I'm not going to
support the bill at this time.

SPEAKER BARRETT: Thank you. Any other discussion? Anything
else? Senator Chambers, your light is still on, if you care to
speak. And T'm sorry, Senator Korshoj's just went on. We are
working under a bit of a handicap here, so bear with us.
Senator Korshoj.

SENATOR KOERSHOJ: Mr. Speaker, 1 wanted to give my time to
Senator Chambers is why my light went on.
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SPEAKER BARRETT: Wel |, his light is already on so he has.
SENATOR KORSHQJ: He's al ready spoken twi ce.
SPEAKER BARRETT: Go ahead, Senator Chambers.

SENATOR CHANBERS: Thank you. |' || take Senator Korshoj's time.
Senator Schmit, this information was just given to me. @gpthe
basketbal | tournanent alone |ast year, just the tournament, he

NCAA got $80 million.
SENATOR SCHNIT: How much?

SENATOR CHANBERS:  Eighty-mil liondollars. That's just from the
basketbal | tournament and that's not tal king about the college
world series which has a network contract and the money that
they get from being on cableand other sources of income. Tpe
footbal | programs all over this country hring in mllions. many
more than eighty millions of dollars. The NCAA has plenty of
money to respondin damages. sepnator Schnit, if the NCAA was a
fair organisation, you woul dn't find Coach Gsborne, Devaney and
others conpl aining ~ear after year about the unreasonabl eness of
the rul es. Eventhe Executive Director held up the e book,
it's thicker than the Bible and nore conplex than {ne |nternal
Revenue Code. They have a man nanmed Al Papi k at that unlver5|ty
who spends 85 percent of his time just trying to |nterpret rul es

so that there won't be an inadvertent violation. bill is
necessary and it would be good if a bill were enacted I|k this

in every state in the country. Then when the NCAAsaw
Legislatures taking an interest.  .and Congress is | ooking at

things that the NCAAhas done, then they will begin to
rational ly review their systemof rules and ,ake them comport
with what is fair. Every rule _that the NCAA has now t hat
inpacts on an athlete is against the interests 4f tpe athlete
and in favor of the university. The NCAA is the one that
requires athletes to forego certain federal aid in order to

participate in the athletic programs. sSgoif we cared so much
about these players, if we cared SO \ych about education

woul dn't be speaking so strongly in favor of an association t haf
says, in order for you to participate, you have to forego
state...federal aid of an educational nature. That happens  at
the University of Nepraska. It happens at universities
throughout this country because that' i mposed by

NCAA. If an athlete transfers to a schooul he can | ose year

1825



Narch 3, 1989 LB 397

of eligibility which reduces his value to that gchool and his
prospects of neking it as a pro. Sosince none of us are naive,
we know that these big programs are nmoneymakers. The NCAA

itself, puts on semnars andpforums to explain how 4, packagé

how t o mar ket, how to sell their athleticprograns and that® s
the way to present it, howto sell your athletic program try to
obtain corporate backing. They have done that for g4I of the
football bows now, the major bows. |t's not just a case where
the networks provide noney and the gate fromthe people buying
tickets, but corporations have begun to provide none to
subsidize these bow s and some of that nobney goes right ¥o t he
NCAA. While telling a player he cannot work or make a nickel by
exploiting his talent as a football player or basketball player,

what ever the sport is, he or she can be put gn television and
sent on tours around the country topronote the NCAA and ABC,

both of which turn huge profits. So we're dealing with an
organi zation, Senator Schmit, which is not just a collection of

nice people trying to do things +to uphold the integrity of
college athletics and benefit theplayers. theyare trying to

continue to have the nonopoly that they have. Before Okl ahoma
and GeOI’gIa sued the NCAA and waon, t he NCAA had determ ned how
many times a school coul d appear on television. Oklahoma and

Georgia felt that waswrong. They took it all the way to the
U.S. Suprene Court and the Supreme Court agreed that there was g
monopol i stic action by the NCAA and they could no |onger do ;¢
Now Nebraska and other schools. '

SPEAKER BARRETT: One mi nute.

SENATOR CHAMBERS: . . . can be on television nore than the nunber
that the NCAA was going to restrict them ¢ g, If there were
enough time and we were going to discuss all aspects of this,
then you woul d see how serious the problemis. The wunjversity,
I think, would acknow edge to Senator Schmt, if he talked to
them that they need sonme means and |law to withstand the NCAA if.
the NCAA orders themto inpose a punishment in violation of iphe
school's ~ own rules, jn violation of due process. And here is

V\here t_he university is in a Catch 22, Senator  Schmit. The
Uni versity of Nebraska, being a stateschool, nust conply with

federal due process requirements. So let's say they extend
those due process requirementsand find the person not guilty,
the NCAA, through it's nondue process stem says, . aha, but you
are. So they i npose a sanction if tsﬁle uni versity does not “say
suspend the coach or take the eligibility fromthe ¢ ,dent. | f

that is done, then the coach can sye the university because the
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university...
SPEAKER BARRETT: Time has expired.

SENATOR CHAMBERS: ...in carrying out NCAA rules violated
federal requirements. That's the reality that's being faced.

SPEAKER BARRETT: Senator Dierks, please.
SENATOR DIERKS: Mr. Speaker, members of the body. ..

SPEAKER BARRETT: Oh, I'm sorry, excuse me. We apparently have
a priority motion on the desk, Senator Dierks.

CLERK: Mr. President, I do. Excuse me, Senator. 1 have a
motion to bracket LB 397 until March 13, 1989. That's offered
by Senator Kristensen.

SPEAKER BARRETT: Senator Kristensen.

SENATOR KRISTENSEN: Thank you. I think there's been some
questions here. The concept of what Senator Chambers talks
about 1is a valid concept. There are some very good things in
this bill about due process. There are some very legitimate
questions that people will probably have and would like to have
it explained. I think Senator Chambers has requested an
Attorney General's Opinion that should be out within the week.
And I think that some of the people's arguments and some of
those things could be examined and Senator Chambers could have a
chance to sit down and talk with some of us who are concerned
about this bill to work it out. I think we need a week to get

the Attorney General's Opinion, look at it and work with it, and
then come right back.

SPEAKER BARRETT: Senator Dierks, would you care to speak to the
motion?

SENATOR DIERKS: Mr. Speaker and members of the body, I guess I
assumed that Senator Chambers would have the opportunity to
speak to the tracket motion before I would. Is that not part of
the new rules or not bracketing?

SPEAKER BARRETT: No.

SENATOR DIERKS: Okay. I am amenable to whatever Senator
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Chanbers wants to do with the bill. | just wanted to mention
the fact, for Senator Schmt's enlightennent, that | also amon
the bill. As a matter of fact,when | read, last fall gnd

winter, of the injustices done to...what | thought were
injusti ces done to  Coach Jerry Tarkani an out at

Nevada-Las Vegas, | was a |little bit incensed about that and
began some di al ogue with Senator Chambers, and he being the

legal expert, | figured that he would be the one to actuall y
bring the bill, but it was partly my urging that he did tahat. I

do feel that we are dealt with in a somewhat superhanded way

t he NCAA. | have absolutely no objections to our defining a}je
process in this state for themto qualify by. It' s...to me, |

think it's only fair. | think that we need to...if we need to
be the first state of the nation to do that, hen so be

it, but I think we' ve got an awful |ot of underhandedness g, ihe

part of the NCAA and the way they have handl ed peopl e across the

nation and I think we have an opportunity now to rectify that
with this |egislation. That' s...l1 really can't gpeak to the

legal part of it because | don't ' ge that kind of information

but | respect Senator Chanbers' abil 'y that way and that's why
| asked himto help with the legislation. |ts his bill and 1

certainly support what he's doing. Thank you.

SIPEAKER BARRETT: Senator Schmit, on the motion to bracket,
please.

SENATOR SCHNIT: Thank you, Senator Dierks. | always need
to...l'malways grateful for any enlightennment that | can
receive because | need so much of it. Byt| wouldjust...and I

woul'd apol ogize if | have in any way inpugned the tegrity of

any kind of athletic programat any university. g5 pe it from
ne to cast any aspetsions upon those very eni nent ePForts whi CR,

of course, we know brings honor and glory to our emi nent
acadenmic institutions. | think that we have had enough of this.

I think that we recognize,all of us do, Senator Chambers nore
than anyone, that the athletic programs gt the universities far
supersede the academi c goals jn the minds of man peopl e and
that the ol d adage of anything goes has becone al rms%, a rule of
t hunb. | don't know whether the NCAA is worth a bucket of wet
spit. | don't really care. I'm syggesting that maybe at some
point in time the entire situation does need to haveggme kind

of an oversight and | don't know whether what we are doing pere
today makes the athletic programbetter or worse. | would |ike
to know. | see there wasno. .there are no opponents. The
university testified neutral and | am beginning to understand
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why after listening to Senator Chambers. But | guess the
question that |'m asking is,what are we really interested in?
The rights of the individual, first and forenost. But also |
want to point out again there is nothing that conpels anyone to
lay football, no hing compels you to play basketball. Someone
as to make the rules, | guess. |f you don't like the rules,
you don't play in the ball park. We know that athletes are
shipped around the country jin a manner which i s almost
abhorrent. We understand that. | guess that's the way the

S%stemis going to work. But you can't have a system that “works

that way and then you can't have,as Senator Chanbers points

out, corporate entities that want to dump huge sums of money
into the various entities to further enhance thensel ves, the

programs, very rarely the athlete, without having some 3cind of

an oversight. And to the extent that that oversight exists, |
think it does some good. They may be high-handed from time to
tine. Some of the alleged abuSes thal have taken place, ypich

the NCAA has objected to, certainly have to pe considered
high-handed also and | think we have to recognize that. | thjnk
that there comes a time when we ought to put the athletic
prograns back in the context that they were sypposedto be when
they started and that was something for the kids to have fun
with once in a while but it is far be it from that anynore.

don't know how a basketball player can possibly participate in

an academic program. They're flying all over +the country two
and three times a week and someone, syre as the dickens, needs

to be exercising some oversight in that regard. |\ ayhe the NCAA
is wrong. Naybe they do things wrong. Maybe they are
high-handed. Naybe they're arrogant, I'm not sure. I'm” the
| east probably qualified person on this floorto make that
decision and | freely admit that. But |'mgoing to ask you if

you' re satisfied yourself with has happened in the col [egiate

sports in the |ast few years? pgyou have a better solution?

Does the advancement of this bill 'nake it | ess obnoxious or does

it make it better? Does it protect the rights of the player?
Does it guarantee himany nore of an education than he gets now?

I think that we all know that we' re not satisfied with what g

happened in that area. apd | guess | mjust curious because

I' ve watched this thin'g devel op ovér the years. I've watched

the athletic program over the years becone the tail that wags

the dog and I'mnot at this time ready to, | guess, slap the
wrists of the only entity that | know of that exercises any
control over those progranms.” To the extent that you intimidate

that entity, | think you m ght give a green light to further

abuses within the program | think it deserves to be |ooked at,
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and the end result, if you don't have some kind of ontr ol i f
you don't have some kind of oversight, the athl e%e I's the one
who suffers.

SPEAKER BARRETT: Thirty seconds.

SENATOR SCHM T: Theuniversity is goin i i
merry way. The NCAA is not goi n)g to be hgurtt ucto?wenlur?diovq dual\ltsS
who are exploited, and Senator Chanbers has used that term |
think, if not, he has tal ked about the way athletes are used and
abused, but the individuals who are abused are a|WayS those

i ndi vidual players who for one reason or another take part in a
rogra and then if sonmethin oes wrong, you "an be

\[/)vil? bne1 dumped and they vng? be igno?edyand sosomegﬁ;ehasthfg
have some oversight

S PEAKER BARRETT: Timehas expired.

SENATOR SCHNI'T: I would ask the nmenbers of this body to take a
good | ook at what we are doing to see if we enhance the program
or if we dinmnish the program by the passage of this bill.
SPEAKER BARRETT: On the motion to bracket, Senator Chanbers.

SENATOR CHANBERS: Nr. Chairman and menmbers of the Legislature
Vol il

Senator Schm t is right that people play football untaril'y,
in a sense, unless you' re one of those poor kids who has no 4
to get inschool other than based on your athleticghjlit y and

that's why you' re recruited. Byt to say that a self-interested
body which makes noney out of the activi‘t% that it regulates
shoul d be allowed to regulate with no oversight is |jke saying
Franklin Credit Union should not be overseen by the National
Credit Union Administration and that the National Credit Uni on
Admlnlst.r at.lon, whi ch is an OIVersight .body, should have nobody
overseeing it. People put their nmoney intd these institutions
voluntari ly. Nobody puts a gun to their head. Byt, see, when
we talk _about_ noney sudde_nly we understand this. W will at tack
the credit union's operation, as we should. We will attack the
carelessness of the NCUA,as we should. But when it comes to g
situation like this where we're talking apout athletes and
people wf cannot stand yp against a powerful body I|ike the
NCAA, single schools cannot even do it, gnd the U.S. Supreme
Court even acknow edged, Senator Schmit,the power of the NCAA
and it said...the mpjority said despite the power that they have

to control athletics all over the country that is not enough .
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make the courts say that theyare a public body subject to the
requirenments of the U S. Constitution and due process. Frankly,
,1 didn't think that anybody would standup and say they‘re
opposed to due process being granted in any context because 4

due process means is fairness. Were | having nmy business
chal I enged by the Attorney General, | would say repeatedly, be
fair to me. If I were involved in the petition drive, | would

say, be fair to ne. There arepeople who, for those who |ost
their money in Commonwealth, are saying, be fair to them But

because my name is on this bi Il and "it deals with the very
concept of fairness under the |l aw, then suddenly that concept zs
suspect . Thi s bill is not taking any power fromthe NCAA. |;
would be like if | offered a bill that said everybody ijg

entitled to due process in the <courts of this state, then
sonmebody woul d say, wait a mnute, Chanmbers s sayin t hat :
something has got tobe wrong with it, | want due prgcess ?or
me, but since he's recomending the bill, we petter check that
again. You can kill this bill if you want to, becausethis is
not one of those thi ngs that is gOI ng to take my heart out .

This is a bill that would help the university. And if you talk
to Dick Whod, their lawer, he will tell you that they néed sone
way to stop the NCAA frombullying them They need some way to
stop the NCAA fromputting themin a position"to have to violate
a coach or an athlete's due process rights under the
Constitution or face sanctions. wen!| brought a bill saying
pay the players, you all were told that if the school did it,

even if that were fair, then they could be put out of the ycaa.

And if | said, then because of fairness and dealing fairly means
they are out of the NCAA, that should be the case, gndon that
proposition people said, no, no, that's too harsh for the

university . So  when | bri ng a bill that says that before the
NCAA can inpose a punishment there nmust be fairness, 4| of a
sudden nowthey say, well, the university is in |t voI untarily,

I et themget out if they don't like the
out on the basis of doing justice to the pl ayers bu?eget ”E%em

out because they want due process and the NCAA won't give it. I

do pay attention to things that people say on this floor, not
just on a specific issue. And if wyou kill the bill this
year,..

SPEAKER BARRETT: One m nute.
SENATOR CHAMBERS: .. .| will just bring it back again. But if

you kill this one, you are taking sonething fromthe university
that it greatly would like to have. So I'mgoing to fjght the
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bracket motion. And there are enough of you to do whatever you
want to do with this bill and because, pursuant to what Senator
Schmit said, you can kill it because I think that's what his
ultimate aim is, that can be his only aim. But he knows the
number of years I have been on this floor and that makes me no
difference and is not a deterrent to me. I will lose this one
but I will bring it back next year and I will bring it back next
year, but what is going to happen is that one of the states that
have written to me for a copy of this bill will simply put it in
place. Then everybody is going to say, well, now another state
did it, I guess it's all right. Doesn't make me any difference.
Do what you will but I will be back again and again and I'm
going to oppose the bracket motion.

SPEAKER BARRETT: Time.

SENATOR CHAMBERS: I hope you all oppose it, too. Then 1if
Senator Schmit wants to kill it and you all agree with him, go
ahead and kill it but don't play a game with me.

SPEAKER BARRETT: Any other discussion on the motion to bracket?
Senator Schmit.

SENATOR SCHMIT: Mr. President and members, I will support the
motion to bracket. If there is an Attorney General's Opinion
forthcoming, that may be helpful to us. I understand thoroughly
what Senator Chambers is attempting to do. Senator Chambers is
very capable of usually explaining his position to the extent
that it usually informs this body in one way or another. Many
times I have agreed with him. I have a question here. The fact
that I disagree with Senator Chambers on this bill does not mean
that I am out to do him any disservice. 1 think we need to have
a discussion of this kind of an issue and I think that when we
talk about how powerless the university is, I think we ought to
stop and just think a little bit about the university. I do not
think the university is powerless. I do not think the athletic
program is powerless and I think it would well behoove us to
wait for the Attorney General's Opinion. I don't know what it's
going to say. I don't...and I'm not sure at this point in time
that it will make any difference to many of the members of this
body. But I would just suggest that it would not be ill-advised
to support Senator Kristensen's bracket motion.

SPEAKER BARRETT: Senator Hartnett, please.
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SENATOR HARTNETT: Mr. Speaker and members of the body, if I
could ask Senator Kristensen a question.

SPEAKER BARRETT: Senator Kristensen.

SENATOR HARTNETT: You brought up the motion...the rationale for
your bracketing motion was asking an Attorney General's Opinion.
Did you request the Attorney General's Opinion? Or what's the
purpose of the Attorney General's Opinion? I guess I have not
heard the rationale for that.

SENATOR KRISTENSEN: I did not ask for the opinion. 1 believe
that Senator Chambers did and probably he would be best to ask
the contents of the request.

SENATOR HARTNETT: Senator Chambers, would you...I would like to
know, I guess that seems to be the genesis for this bracketing
motion is waiting for this Attorney General's Opinion.

SENATOR CHAMBERS: That's the justification but not the genesis.
SENATOR HARTNETT: Okay.

SENATOR CHAMBERS: The Attorney General's Opinion, the request
was phrased very broadly in one or two sentences. Sent a copy
of the bill and asked was there anything in it that violated the
Constitution of Nebraska; something along that line. If I had
the copy, I could read it but there was only one or two
sentences invclved in it.

SENATOR HARTNETT: Thank you.
SPEAKER BARRETT: Senator Landis.

SENATOR LANDIS: Mr. Speaker and members of the Legislature,
Senator Kristensen asks us to bracket for a week's time,
basically, to give us time to examine the Attorney General's
Opinion before we make a final decision on LB 397 and to be
illuminated by whatever the Attorney General might have to say
on the subject. Is that a fair characterization of the
argument, Senator Kristensen?

SPEAKER BARRETT: Senator Kristensen.

SENATOR KRISTENSEN: Yes.
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SENATOR LANDIS: Senator Chambers, let me ask you a question.
Is it reasonable to expect that by the time Final Reading came
on 397 that the body have available to it whatever instruction
the Attorney General might jive us as to potential conflicts,
legislation, adjustments chat we should make in the bill prior
to a Final Reading vote on the bill? Is that a reasonable
condition for the Legislature to be in?

SENATOR CHAMBERS: What is the time frame you mentioned again?

SENATOR LANDIS: Prior to Final Reading adoption of 397.

SENATOR CHAMBERS: Yes, they would have that, and they should
have it.
SENATOR LANDIS: Let me ask you this. Would you agree with

Senator Kristensen or Senator Schmit or with the body that 397
would not be read on Final Reading until such time as we had the
Attorney General's Opinion, so that if there were some
suggestions, if there were some arrangements or changes that
needed to be made to comport it to <constitutional standards,
that we would have that opportunity prior to final passage?
Would you be willing to allow 397 not to be read in its Final
Reading until we have that Attorney General's Opinion?

SENATOR CHAMBERS: Yes. And Senator Labedz...Senator Landis.

SENATOR LANDIS: Landis. I know, I heard that Labedz.
(inaudible), Ernie. I have confused with Senator Wesely and
Senator Beutler, but this is the first time. By the way, I've
been confused for you, as a matter of fact. I've been called

Senator Chambers but I've never been called Senator Labedz
before.

SENATOR CHAMBERS: That's because of your wit, charisma, humor
and intelligence that you were confused with me. It was just
the pronunciation of the names that made my tongue stumble. But
I had agreed to with Senator Kristensen was that not only would
I not have the bill read on Final Reading but I would be
amenable to amendments and I would help with the process of
returning it to Select File to attach the amendments. So
nothing in my doing was done by subterfuge. That's what I had
agreed to do already.
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SENATOR LANDIS:  Thankyou. wWth that in mind, let me return to

asking Senator Kristensen. . Senator Kristensen, with Senator
Chanbers' agreenment to the body that we woul d e able to use

whatever the Attorney General had for us to illumnate our work
on this bill, is it...would you consider wthdraw ng your notion
to bracket, having that understanding, allowing the bill to be

acted on today andthen, should we receive instruction, have a
chance to take that instruction into account when we know that
the bill should be slowed up and adj ustnents should be made'?

SENATOR KRI STENSEN: Vel |, myinit i al discussions with Senator
Chanbers were, as he stated, that we were going to do that \hen
the discussion came up here today about people who had questions
on the bill, that's when the bracket motjon appeared. So
Senator Chanbers is right that we had tal ked about doing that on
Final Reading if there were amendments, to bring them back
specifically and do them at that time. M bracket notion was
basically to cal msonme of the questions andfears of the body
and not any di sagreenent petween éust Senat or Chanbers and
nyself. So |I reallydon't have a probl em doing that.

SENA OR LANDI S: | consider the body do this, that we wit hdraw
the bracket motion and see if the bi) | has the votes to advance.
If it does, we have time to take into account, Senator Chambers
has given us the acknow edgenent that he will not press for
passage of this bill until we know the Attorney General's advice
tous, and, at that point, should there be some specific
changes, we woul d have the tinme and opportunity to do that. u
if there are no changes necessary, the bill would not be irrpe(?eé'
inits normal flow through the body and allowit to nove ¢gn or
at least face the trial by fire of aboardvote yet this
morning.

SPEAKER BARRETT: Thankyou. sepator Lindsay, on the nmotion to
bracket, followed by Senator Warner.

SENATOR LI NDSAY: Thank you, Nr. President, and nenbers, this
bill I think is somewhat. .gives me real mi xed feelings. I
think some of Senator Chambers' arguments are persuasive but, by
the sanme token, | think there are sone legitimte questions that
may be addressed in the AttorneyGeneral's Opinion. | phag my
l'ight on before Senator Landis's suggestion and that gyggestion
does soundreasonableto me. | did vote to advance the bill on
General File and | would probably vote to advance ¢ again on
Select File. I will not vote to advance it on Final Reading
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until sone of those questions are answered by an Attorne
General's Opinion. It does sound reasonable to me and | would

go along with the suggested conpromi se of Senator Landis.
SPEAKER BARRETT: Thank you. Senator Warner.

SENATOR WARNER: Nr. President and nmenbers of the Legislature,
there really is another issue that would be of concern to nme and

that's a procedural one. | always appreciate Senator Landis's
efforts for conpronise, but when you get a bill guer on Final
Reading, as you all know, then you' ve got a whole different
process. You return bills for specific amendnments which are not
amendabl e. Youeither accept or reject. And again. | am
hesitant about the bill not because of what T1t's aqter'rpti ng to
do, I amlike | suppose Senator Schmit on all of these areas,

have a basic reluctance on how nuch a Legislature should get
into sonme of these areas. And | also understand at tjnes that
is the only place that things can be done in athletics. pyt|
woul d just caution you that the conpronise is narrowing  your

choices when it comesto dealing with the bill, 5 a|ge you have
to have a motion to return it to Select File all the way, \yhich
i s anot her process, and open it all up. That avenue is there.

But you do restrict your likely choices and we have all who have
been here a while have used the ability to better control a bill
by getting it over to Final Reading and then restrict the body,
in effect, to only considering specific amendnments and that is a
significant difference between the two |evels of consideration.

SPEAKER BARRETT: Thank you. Anyone else care to speak tgo the
motion to bracket? Senator Chambers, your light is on.

SENATOR CHAMBERS: Nr. Chairman and nenbers of the Legislature,
the only one with whom| had discussions thjis porning when |
first came was Senator Kristensen. He expressed his concerns.

| had nentioned the Attorney General's Qpinion. gepator Schmit
had said nothing to me about the bill or asked ne any questions
so | had no way of antici Bating his remarks this.norning. | had
told Senator Kristensen, before any issue was raised apout the
bill, that | had wanted it to nove along like a1| the other
bills are doing, that when the Attorney General's Qpinion ;oymes
if there are amendments that. need to be offered, | wi|| assist
in bringing the bill back for that amending process. First  of
all, I do not want a bill that would not be efficacious or that
woul d work. What good would it do to get a bill on the books in
the formof a law if it was unworkable? This is one bill that
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is not being offered just to nmake a point. This is a bill
designed to ensure that due process rights are observed before
puni shment is inposed on the university. And remenber this, the
NCAA can conpel a university to punish a coach as it did in iue
instance of Nevada-Las Vegas, or take action against a player,
and they do it by sayl ng, if you don't in‘pose this puni shment
that we feel should be jnposed even though your findings
indicate it should not be inposed, we wil| inmpose sanctions on
you. And we can say all we want to about what the university
ought to do. But | believe Senator VWarner would be one of the
first ones who would say, | won't vote for a bill that would
jeopardi ze the university's standing in the NCAA. Other have
said similar things. So the NCAA' s power is unquestlone(f It s
been acknow edged by the networks, by the U.S. Suprenme Court, by
the various schools and universities that are governed by it.

What | had indicated, and | say it again, if the Attorney
CGeneral's Opinion indicates that there are changes that should
be made, | wll assist in the process of meking t(hose changes.

But et me ask you the contrar uestion i
gquestion. |f tho Attorney Ceneral' syOpiqni on comgrbgckdlafnaegggts
there is no problemwith the bill, then what? Why has mine been
del ayed the 10 days or whatever it's going to be? |f it moves
then the only cue disadvantaged, if it has to come baCkvwoulc’i
be me because | would have to '>ring it pack for the amending
process and that would take some ti me. But there is no
indication that there is anything unconstitutional about the
bill .~ Nobody has shown anything in the bill that could be
unconstitutional . So we will await the Attor ney General' s

Opinion before a vote is taken. Buyt| would still not like the
bill held here. And remenber this, you all can do anything with

any of nmy bills that you want to do with them | can't stop you
fromdoing that. So if the bill is nmoved this norning, 45 the
other bills are moving, that doesn't ensure that it's going to
pass. It certainly does not bind you to vote for it should

there be amendments made necessaryby the Attorney General' s
Opi nion. The question that | wi sh you would consider is what

would 1 benefit as the sponsor of this bill pushing a neasure
that could not stand constitutional nuster'? what woul d | have
achieved? Nothing. But there is sonething that | do want to
achieve. So if the Attorney General's Opinion comes back and
i ndi cates t hat thereshould be some gpendnents, | woul d assi st

in that process.

SPEAKER BARRETT: One mi nute.
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SENATOR CHAMBERS: So what | hope you will i

bill.  And this isn't the first time that saret iag?T FRe 1S
has been done and it won't be the last tine if you do it. You
may not do it in this instance but this has been done nunerous
times and we all knowit. So | hope that you will go ahead gnd
advance the bill.

SPEAKER BARRETT: Thank you.  There are no other lights on.
Excuse nme. Senator Schmit, your light just canme on.

SENATOR SCHM T: M. President and members, e al | understand
that Senator Chambers is one of the nore adept individuals at
using the systemhere and he can usually do it to the benefit of
his bills. Senator Chambers will not gyifer substantially if
the bill is delayed. |f the Attorney General's Opinion conmes
back and says it's fine, | see nothing wwong with it, I wll e
honest with you, that still does not allay my concerns about tIEn)e
bill. The Attorney General will...l amnot sure, | have not
seen the letter, bput apparently it regards the
constitut ionality. Thatis not myprincipal about the bill.
principal concern is the direction in which we are going and I'r%
not sure that | want to go in that direction. so | think
as Senator Warner has pointed out, you have linmited your options
if the bill noves today and you may or you may not ,ant to do
that. If amajority of 25 individuals 5r6 convinced that the
bill is in proper formand they are willing to stanH Eeh na .
then they have every right and even an obligation to vote t'o
advance the bill. But if they have some of the concerns that
have felt and a few of the concerns that have been expressed
here this nmorning, then it would appear to ne that it wouPd

be unwi se for the bill to stay where it is for a short period o%
time. There are rran* many nore bills that are going ', 'a
piled up behind this bill. All of us have that kind of g Il
to be concerned about. | very frankly, feel that some of those
bill s might even pe the equivalent of this bill insofar as
i nportance to the people of the State of Nebraska. So |.still
think that it m ght even be better, Senator Chanbers, for your
own noving of the bill, for it to remmin where it is at until
you get that Attorney General's Opinion. Tpat may satjsfy many
of the menbers and, if so, it will strengthen your posMioX.

do not think that jt's going to change my opinion of what we
ought to be doing as a Legislature in this regard. Tpank you.

SPEAKER BARRETT:  Thank you. There are no other |ights on.
Senator Kri stensen, would you care to close.
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SENATOR KRISTENSEN: Thank you. 1 guess those people who, if we
do withdraw the bracket motion, if you are uncomfortable with
the bill, you either vote up or down or you don't vote at all
and that's a risk I suppose we run of not bracketing. But, at
this time, I wculd withdraw my motion to bracket and let's vote
up or down on the bill and we will look at the Attorney's
General Opinion at that time and decide what specific
amendments, if any, need to be added to it. And I would
withdraw at this time.

SPEAKER BARRETT: The motion is withdrawn. We are back then to
the pending motion offered by Senator Lindsay to advance the
bill. Any discussion? If not, machine vote has been requested.
Those in favor of the advancement of LB 397 to E & R
Engrossing...Senator Chambers.

SENATOR CHAMBERS: I would like a call of the house first.

SPEAKER BARRETT: Call of the house has been requested. Those
in favor of the house going under call vote aye, opposed nay.
Record.

CLERK: 18 nays, 1 nay to go under call, Mr. President.

SPEAKER BARRETT: The house is under call. Members, please
return to your seats and record your presence. Those outside
the Chamber, please return to the Chamber and record your
presence. Unauthorized personnel, please leave the floor.
Senator Ashferd, the house is under call. Senator Hartnett,
please record your presence. Senator Lamb. Senator Langford,
the house is under call. Senators Ashford, Langford and
Haberman, the house is wunder «call. Senators Langford and
Haberman, we are under call. Senator Haberman is the only one
that we're looking for. Senator Chambers, what are your
desires? Senator Haberman, the house is under call. Senator
Chambers indicates we will go ahead. We are voting then on the
bracketing motion offered by Senator Kristensen...I'm sorry, to
advance the bill. My apologies. The question is the
advancement of LB 397. Those in favor vote aye, opposed nay.
On the motion to advance. Have you all voted? Have you all
voted? Roll call has been requested. Mr. Clerk.

CLERK: (Roll call vote read. See page 974 of the Legislative
Journal.) 2] ayes, 8 nays, Mr. President, on the motion to
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advance the bill.

SPEAKER BARRETT: The motion fails. Messages on the
President's desk.

CLERK: Mr. President, your Committee on Enrollment and Review
reports LB 183 to Select File; LB 183A to Select File; LB 250,
Select File; LB 250A, LB 340, all to Select File, all signed by
Senator Lindsay as Chair of the E & R Committee. (See page 975
of the Legislative Journal.)

Transportation Committee reports LB 533 to General File and

LB 245 indefinitely postponed. Those are signed by Senator
Lamb. Transportation also reports LB 509 to General File;
LB 78, General File with amendments; LB 131, General File with
amendments; LB 538 indefinitely postponed and LB 576

indefinitely postponed, and also signed by Senator Lamb. (See
pages 975-80 of the Legislative Journal.)

Senator Moore has amendments to be printed to LB 499. (See
pages 980-82 of the Legislative Journal.)

Enrollment and Review reports LB 408 correctly engrossed and
LB 443 correctly engrossed. Those are signed by Senator
Lindsay. (See page 982 of the Legislative Journal.)

Mr. President, an announcement from Senator Smith that the
General Affairs Committee will not meet in Exec Session at one
o'clock. General Affairs will not have their regularly
scheduled Exec Session.

Mr. President, a new resolution offered by Senator Coordsen and
other members. (Briefly described LR 43 as found on
pages 982-83 of the Legislative Journal.)

Mr. President, new A bills. (Read titles for the first time to
LB 346A, LB 129A, LB 447A. See page 983 of the Legislative
"Journal.) That's all that I have, Mr. President.

SPEAKER BARRETT: Thank you. Senator Moore.

SENATOR MOORE: Mr. Speaker, I move we adjourn and, providing we
can get here, I...we adjourn until Monday morning, March 6th.

SPEAKER BARRETT: Thank you. You have heard the motion to
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SPEAKER BARRETT PRESIDING

CLERK: Mr. President, I do have a quorum present.

SENATOR LOWELL JOHNSON PRESIDING

SENATOR L. JOHNSON: Are there any corrections to the Journal?
CLERK: I have no corrections, Mr. President.

SENATOR [. JOHNSCN: Any messages, reports or announcements?

CLERK: Mr. President, Senator Withem has amendments to be
printed to LB 506, to LB 488 and LB 486. (See pages 1502-07 of
the Legislative Journal.)

I have an Attorney General's Opinion addressed to Senator
Chambers regarding LB 397. (See pages 1507-10 of the
L.egislative Journal.)

Mr. President, I have a series of audit reports as filed with my
office by the state auditor. Those reports will be on file in
my office. That is all that I have, Mr. President.

PRES:DENT NICHOL PRESIDING

PRESIDENT: 1f you'll take your seats, please, we'll begin Final

Reading. (Gavel.) If you'd return to your seats, please, we'll
begin Final Reading. ead LB 157.

CLERK: (Read LB 157 ua Final Reading.)

PRESIDENT: All provisions of law relatise to procedure having
been complied with, the question is, shall LB 157 pass? All
those in favor vote aye, opposed nay. Have you all voted?
Record, Mr. Clerk, please.

CLERK: (Record vote read. See pages 151t -11 of the Legislative

Journal.) 35 ayes, 0 nays, 1 present and 1ot voting, 13 excused
and not voting, Mr. President.

PRESIDENT: LB 157 passes. May I reintrciuce to, introduce to
you again some gentlemen from Austria that were introduced to
you a few devs ago, Dr. Erwin Proell who i: the Deputy Governor
of lower Austria. Would vyou please stani, Governor. And
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way. I think if we still see a lot of recalls going on in this
state, still seeing it being used as a harassment tool, we'll
come back in and try and make it even more meaningful with maybe
some stricter restrictions onto what the reasons can be for
recall, but right now I think we've just got a very general
statement of reasons. We've got something here that would be a
very meaningful process. With that, I would just urge you to
advance the bill. Thank you.

PRESIDENT: Thank you. The question is the advancement of the
bill. All thcse in favor vote aye, opposed nay. Record,
Mr. Clerk, please.

CLERK: 26 ayes, 0 nays, Mr. President, on the motion to advance
LB 640.

PRESIDENT: LB 640 advances. LB 651.

CLERK: Mr. President, may I read some items for the record?
PRESIDENT: Yeah, please.

CLERK: Mr. President, new resolution, LR 73, by Senator Abboud.

(Read brief desc..ption. See pages 1521-22 of the Legislative
Journal.) That will be laid over.

I have a request...or bills read on Final Reading this afternoon
have been presented to the Gover or. (Re: LB 157, LB 46,
LB 145, LB 231, LB 231A, LB 237, LB 379 and LB 218. See

page 1522 of the Legislative Journal.)

Senator Chambers I ... amendments t. LB 397, Senator Hall to
LB 414, Senator Withem to LB 247. (tee pages 1522-29 of the
Legislative Journal.)

And Senator Schimek would 1like to add her name to LB 325 as
co-introducer. (See page 1529 of tle Legislative Journal.)
That's all that I have, Mr. President.

Mr. President, the next bill, LB 651 is on General File. It is
a bill originally introduced by Sena or Hall. (Title read.)
The bill was introduced on January 19, i1eferred to the Education
Committee for public hearing. The kill vas advanced to General
File. I have committee amendments jending by the Education
Committee, Mr. President.
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April 10, 1989 LB 397, 588
LR 74

opposed nay. Voting on the adoption of the committee
amendments. Have you all voted? Record.

CLERK: 19 ayes, 20 nays, Mr. President, on adoption of
committee amendments.

SPEAKER BARRETT: Motion fails.

CLERK: Mr. President, the next amendment I have to the bill is
by Senator Korshoj.

SPEAKER BARRETT: Senator Xorshoj. It is withdrawn.

CLERK: Mr. President, Senator Labedz would move...well, Senator
Conway, you had the first motion, Senator. Senator Conway would
move to indefinitely postpone LB 588.

SPEAKER BARRETT: Senator Chambers, your wishes, please.

SENATOR CHAMBERS: Although 1it's 1like an arrow piercing my
heart, Senator Conway, I am going to lay the bill over, and,
thank you.

SPEAKER BARRETT: The bill is laid over. Thank you. For the
record.

CLERK: Mr. President, amendments to be printed to LB 397 by
Senator Chambers. An Attorney General's Opinion, there is one
to Senator Kristensen; the second opinion is to Senator
Coordsen. (See pages 1602-12 cf the Legislative Journal.)

Mr. President, a new resolution, LR 74, by Senator Chambers.
(Read brief explanation. See pages 1612-13 of the Legislative
Journal.) That will be laid over. That is all that I have,
Mr. President.

SPEAKER BARRETT: Senator Dierks, for what purpcse do you rise?

SENATOR DIERKS: Mr. Speaker, for a point of personal privilege.
SPEAKER BARRETT: State your point, piease.

SENATOR DIERKS: I just would like to take the opportunity to

call the membership's attention to the custom artwork in the
bottom floor of the Legislature, a picture of the State Capitol
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April 17, 1989 LB 47, 66, 372, 395, 397, 401, 506
683
LR 2

want to create a situation where we have to come back in and
discuss this a third and fourth and fifth time. I am exhausted
with the issue. I am trying to do what I think is right, trying
to work with the farm groups as best 1 can to give them what
they think is best for agriculture, and if that is wrong, then I
will be corrected by this body I am sure many times in the
future. So I'd ask the bill be readvanced, Mr. President.

SPEAKER BARRETT: Thank you, sir. We have had a request for a
machine vote. The question is the advancement of LR 2 to E & R
Engrossing. Thosz in favor vote aye, opposed nay. Have you all
voted? Record, please.

CLERY : 36 ayes, 2 nays, Mr. President, on the motion to
readvance LR 2.

SPEAKER BARRETT: LR 2 1is readvanced. For the record,
Mr. Clerk.

CLERK: Mr. President, bills read on Final Reading this morning
have been presented to the Governor. (Re: LB 395, LB 47,
LB 66, LB 372, LB 401, LB 506.)

Senator Schmit has amendments to be printed to LB 683 and

LB 397. (See pages 1720-21 of the Legislative Journal.) That
i3 all that I have, Mr. President.

SPEAKER BARRETT: Thank you. Two reminders, the blood pressure
checks and the cholesterol checks are still proceeding in
Room 2102 and will be held up until one o'clock today. So those
of you that would like to take advantage of it, please do so
between now and one o'clock. Also be reminded that we will
start with 761 at one-thirty following our recess. Senator
Wehrbein, would you care to recess us, please?

SENATOR WEHRBEIN: Yes, Mr. Speaker, I'd move that we
adjourn...or adjourn recess until one-thirty.

SPEAKER BARRETT: You have heard the motion to recess until

one-thirty. Those in favor say aye. Opposed no. Carried. We
are recessed. (Gavel.)

RECESS
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PRoSIDENT: Okay, thank you. You've heard the motion. All
those in favor say aye. Opposed nay. It is advanced. Do you
have anything for the record, Pat?

CLERK: Not at this time, Mr. President, no. No, sir.

PRESIDTIT: We'll move on to Select File then, LB 397.

CLERK: Mr. President, 397 is on Select File. The bill was
censidered on Select File on March 3 of last vyear,
Mr. President. I do have an amendment from you, Senator

Chambers, with a note that you want to withdraw this one,
Senazor. This is the one that said this act may be known and
cited as... Withdraw?

SENATOR CHAMBERS: PRight.

LERK: Okay.
PRESIDENT: Do you wish that one withdrawn?

SENATOR CHAMBERS: VYes.
PRESIDENT: Okay.
CLEERK: Mr. President, Senator Chambers would then move to
amend. Senator, I have the one you filed with me last year. 1
guess it substitutes, does it not, this act shall be known and
this may be cited as the Nebraska Collegiate Athletic
Association Procedures Act?

SENATOR CHAMBERS: Yes, and...

PRESIDENT: Senator Chambers.

SENATOR CHAMBERS: ...it strikes 50?
CLERK: Yes, that's right.

SENATOR CHAMBERS: All right.

PRESIDENT: Senator Chambers.

SEMATOR CHAMBERS: Mr. Chairman and members of the Legislature,
this is a bill related to the NCAA, if it wants to have occasion
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to sanction the university, it would have to conform to the
practices of due proacess. The problem last year was that the
damage formula, in case the bill was violated, would have
resulted in punitive damages which are not allowed in Nebraska.
So I got an Attorney General's Opinion which says that the bill
is constitutional but the formula would have to allow for actual
damages, not any punitive damages. So what the amendment does
is to comply with the Attorney General's Opinion and it requires
actual damages rather than the punitive in the original formula,
so I ask for the adoption of this amendment.

PRESIDENT: Any further discussion? If not, the question is the
adoption of the Chambers amendment. All those 1in favor vote
aye, opposed nay. Record, Mr. Clerk, please.

CLERK: 26 ayes, O nays, Mr. President, on adoption of Senator
Chambers' amendment to the bill.

PRESIDENT: The Chambers amendment is adopted.

CLERK: Mr. President, I have an amendment to the bill from
Senator Schmit. Senator Schmit wishes to withdraw at this time,
Mr. President.

PFESIDENT: It is withdrawn.

CLERK: I have nothing further on the bill, Mr. President.

PRESIDENT: Okay, Senator Chambers, on the advancement of the
bill.
SEZNATOR CHAMBERS: I move that it be advanced to E & R

engrossing as amended.

PRESIDENT: Any further discussion? If not, the question
is...Senator Schmit.

SENATOR SCHMIT: Machine vote.

FRESIDENT: Oh, a machine vote has been requested. The question
is the advancement of the bill. All those in favor vote aye,
opposed nay. Record, Mr. Clerk, please.

CLERK: 25 ayes, 3 nays, Mr. President, on the advancement of
LB 397.
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PRESIDENT: LB 397 is advanced. We'll move on to General File,
LB 163.

CLERK: Mr. President, LB 163 was a bill originally introduced
by Senators Rod Johr.son, Scofield, Hall, Schellpeper, Baack,

Ashford, Wesely, and Withenm. (Read title.) The bill was
1ntroduced on January 5 of last year, Mr. President. At that
tire, it was referred to the Natural Resources Committee for
puklic hearing. The bill was advanced to General File. I do
have committee amendments to the bill. The committee amendments
were considered earlier this year, Mr. President. They were

adopted on January 12. There was then a motion to indefinitely
postpone the bill. That laid it over. A motion was offered by
Senator Moore.

PRESIDENT: Senator Rod Johnson, can you £fill us in on what is
going on.

SENATOR R. JOHNSON: Well, Mr. President, Senator Moore offered
the kill motion as a friendly kill motion to lay the bill over
until today. I don't know if he is here this morning or not. 1
believe he is, but I don t know how we proceed. Maybe the Clerk
can advise me. I'd ask Senator Moore to withdraw the kill
motion, but, again, he is not here at this time.

PRESIDENT: Is Senator Moore excused? Senator Moore is excused.
Okay, if you say it is a friendly motion to withdraw, we will
hold you responsible later on perhaps.

SENATOR R. JOHNSON: Mr. Speaker, or Mr. President, I'd say that
if Senator Moore gets back in time, if he wants to renew the
kill, he can.

PRESIDENT: Okay.

SENATOR R. JOHNSON: But I had asked him to place the kill
motion on.

PRESIDENT: Thank you. We will move on with the assumption that

he did wish to withdraw it. Mr. Clerk, do you have anything
further on it?

CLERK: Mr. President, I do. I have an amendment from Senator
Haberman. Senator Haberman is excused, Mr. President. The next

8366



January 16, 1990 LB 163, 240A, 259, 259A, 397, 534, 601
730, 818-820, 834, 853. 1043, 1044, 1057
1076, 1098, 1148-1157

guess it isthe third Beck amendnent. Al| those in favor vote
aye, opposed nay. Record, Nr. Clerk.

CLERK: 12 ayes, 14 nays, Nr. President, on the adoption of the
amendment.

PRESI DENT: The third Beck amendnent fajls . M. Clerk, do vyou
have anything for the record?

CLERK: 1 do, Nr. President. Nr. President, remnder, Reference
Committee will meet in Room 2102 upon adjournment; Reference
Conmi ttee, Room 2102.

M. President, new bills. (Read for the first time by title:
LB 1148-1157.) Nr. President, 3 new A b| I'l, LB 240A by Senator
Hall. (Read for the first time by title 'See pages 340-43 of
the Legislat ive Journal. )

Retirement Systems Conmittee, whose Chair is Senator Haberman,
reports LB 834 to General File. Appropriations Comittee offers
notice of hearing, asdoes Urban Affairs, (Re: | Bgs53, LB 1043,
| B 1044 LB 1057 LB 1076 LB 1098) Slgned by Senators V\arner
and Hartnett as Chai rs, respectively. (See pages 343-44 of the
Legislat ive Journal.)

Nr. President, Conmittee on Enrollnment and Review reports LB 259
to Select File with E & R anmendnents, LB 259A Sel ect File it
E *R, LB 534 Select File with E 6 R, LB 601 Select File W|t
E 6 R, LB 730 Select File with E6 R, LB 818 Select File, LB 819

Sel _ect FI le, LB 820 Sel ect File. (See pages 345-46 of the
Legislative Journal.)

And, finally, Nr. President, | have amendments to be printed by
Senator Hefner to LB 163. (See pages 346-47 of the |egislative
Journal.) And, Nr. President, a request from Senator ihing to

add his namefo LB 397; and Senator Schimek to LB 163. That is
all that | have, Nr. PreS|dent

PRES' DENT Senat or Wehr bei n, would you | |ke to a Something
this norning about adjourning until "nine o' clock t m¥ rrow.  \wait

a mnute, we will turn you on. Now.

SENATORWEHRBEIN:  Yes, Nr. Speaker, | would do that. | move we
adjourn until nine o ¢l ock tonorrow nor ni ng, January 17.
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January 19, 1990 LB 87, 159, 163, 163A, 220, 240, 257
313, 315, 397, 399, 486, 488, 488A
756, 856, 911, 963, 1002, 1026, 1033
1037, 1050, 1051, 1090, 1108, 1109, 1141
1168, 1181, 1190
LR 239, 240

PRESIDENT: Okay. Thank you. Senator Ashford, you are next,
but may | introduce sonme guests under the south bal cony, please.
We have from District 22, which is Senator Robak's district,
Di anne Foltz of Platte Center and Betty Grant of Col bu
Nebr aska. Wt h them are three AFS students, Jean/David LI‘I\ﬁ.nque '

of Paris, France, and Patty Cervantes from pglivia , and Shane
Wal ker from Australia. Wul d you fol ks please stand and be
recogni zed. Nr. derk, you have something for the record?

CLERK: | do, Nr. President, very quickly. Enr ol | ment gng
Review reports LB 163 to Select File, LB 163A to Select File,

those signed by Senator Lindsay as Chair. Agriculture
Conmi ttee, whose Chair is Senator ‘Rod Johnson, reports LB 856 to

General Fil e. (See page 429 of the Legislative Journal.)

Nr. President, Senator Coordsen, as Chair of the Business and
Labor Committee, has selected LB 313 and LB 315 as the committee
priority bills for the year. And Enrollnent and Review reports
1B 87, LB 220, LB 240, LB 257, LB 397, LB 399, LB 486, LI§488,
LB 488A, LB 756 all correctl y engrossed_ Those Signed by

Senator | indsay as Chair. (sSee pages 430-33 of the Legislative
Journal.)

Nr. President, notice of hearings fromthe Education Committee
and fromthe Natural Resources Committee, signed by the
respective chairs. (Re: LB1190, LB 1181, LB 1168, |B911
IB 1050, LB 1090, LB 1033, LB 1037, LB 963, LB 1026, LB 1108,
LB 1109, LB 1141, LB 1002, LB 1051, LR 239 and LR_ 240.) And
Senat or Haber man has anmendnents to be printed to LB 163. " That's

all that I have, Nr. President. (See pages433-34 of the
Legi sl ati ve Journal .)

PRESI DENT: Senator Ashford, did you wi sh to speak on the ¢ gt
set of Kristensen anendnments?

. SENATOR ASHFORD: | call the question.

PRESI DENT: Ch, you call the question. The question is, shall
debate cease? All those in favor. Do | see five hands, first?
I do. The question is, shall debate cease'? All those in favor
vote aye, opposed nay. VWat do you think, Senator Ashford?
Record, Nr. Clerk.

CLERK: 16 ayes, 0 nays to cease debate, Nr. President.
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CLERK: (Read LB 87 on Final Reading.)

PRESIDENT: All provisions of law relative to procedure having
been complied with, the question is, shall LB 87 pass? All
those in favor vote aye, opposed nay. Have you all voted?
Record, Mr. Clerk, please.

CLERK: (Read record vote as found on pages 518-19 of the
Lecislative Journal.) 39 ayes, O nays, 1 present and not

voting, 9 excused and not voting, Mr. President.

PRESIDENT: LB 87 passes. We're going to skip LB 220 and go to
LB 257.

CLERK: (Read LB 257 on Final Reading.)

PRESIDENT: All provisions of law relative to procedure having
been complied with, the question is, shall LB 257 pass? All

those in favor vote aye, opposed nay. Record, Mr. Clerk,
please.

CLERK: (Read record vote as found on pages 519-20 of the
Legislative Journal.) 41 ayes, 0 nays, 8 excused and not

voting, Mr. President.
PRESIDENT: LB 257 passes. LB 397.
CLERK: Mr. President, 1 have a motion on the desk.

PRESIDENT: Okay.

CLERK: Senator Schmit would move to return the bill for
specific amendment.

PRESIDENT: Senator Schmit, please.

CLERK: I have an amendment from Senator Schmit first.
Mr. President, I then have a motion from Senator Labedz to
return LB 397 to Select File for specific amendment.

PRESIDENT: Senator Schmit withdrew his motion. We now have
Senator Labedz's motion. Senator Labedz, please. (Labedz
amendment appears on pages 520-23 of the Legislative Journal.®

SENATOR LABEDZ: Thank you, Mr. President. First, before 1 go
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into the reasons why |I'mdoing what |I'mdoing this norning, I

would like to thank Senator Barrett, as Speaker of the
Legi sl ature, for putting LB 769 on the agenda every day this
week. | never...and he will agree with ne on that, %/hat ¥ never

put any pressure on him other than sending hima letter with 27
signatures to...(laughter). . because 27 senators thought it was
the nost inportant issue of the session. Andnever once did |
go into his office and ask himif it was going to be on the
agenda the next day. But due to the fact that Senator Chanbers,
in this norning's paper, said, Senator Labedx, | beseech you,
kill the spi der, | don't know V\hether.__who he's referrin to as
being a spider, but I knowin nmy own mnd who the spider is in
this situation. In fact we' ve got about three of them on the
floor. I think that it is absolutelynecessary that | tell you
t hat when anyone says LB 769 is dead, today is the day that |'nq
goi nP to tell you that | can put LB 769 on the agendaevery
singl'e day until we say sine die. And | will be doing that from
time to tine, and |'mstarting with t oday. Chamber s wasn't
about to allow a vote on the issue, making goo<i on the pledge he

made earlier to hold on with buIIdoP like ;:enacity. Y\/ell I
can't conpare nmyself as a bulldog, but certainly can tell Yyou

that I am amaxed and a little bit shocked that two or three
peopl e could hold up the session as they did. | have never done
this before, but I will continue, and | pronmise you that ¢pj

will be done anytine | see fit when anyone says this is the endS,
it will never be on the agenda agai n, how wong you are because
you know and | know that this can be done on any bill that |
choose or any of the supporters choose to do. |{js very, very,
very inmportant bill to me and to at least 29others, gndwe do
have the votes, Senator  Chambers knows jt Senator

Bernard-Stevens knows it, and Senator Landis knows it, Senator
Nel son knows it. And there are about ejght or nine senators

that would like to see LB 769 go away, but it will not. | have
senators on this floor that are willing to support me and, ihf we
had to, take LB 397, which| intend todo, and any other bill
t hat comes up that | have the opportunity. Butdon't ever
believe that this is the end of it. It will continue on until

the day we adjourn sinedie. Now, to get to what | want to do.
The motion | have up there will conpletely gut | ga3g97  strike

al| sections and insert LB 769. And | would relinquish the rest
of my time to Senator Schmt.

PRESIDENT: Senator Schmit, you have about six and a half
minutes.
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SENATOR SCHNI T: Well, Nr. President and nenbers, Senator Labedz
and others have spoken many times this past week on LB 769.
Senator Labedz has chosen to offer this motion this norning, gng
| have agreed that | would speak to the notion, andnotonly to
the notion but to the pr ocedur e. The procedure has been done
before, will be done again |I'msure sone tine or other. There
are many, many met hods whereby this body can function. There
are al so other methods whereby it can be brought to a halt. |
couldn't help but noticein my friendsin the press,
pa=ticularly those who are nore liberally bent, speaking rather
conplinentarily about the efforts of Senator Chanmbers ang
Senat or Bernard-Stevens to thwart the will of the majority of
the Legislature relative to getting a vote on LB 769. That's

the way the systemworks. And, "as was pointed out by the press,
those particul ar nenbers are nore gifted at using the procedure

and the rules thanare sone of the rest of us. | glso poi nt ed
out during the course of the week that the | east experienced
person on this floor can find the method whereby he or she can
also tie up this body, if we wish to do so. And if some of us,

who do not have any really high priorities,chooseto tie up
this body and bring it to a halt it doesn't take very much
inclination or very much |ntel l'igence to do so. gepator Labedz

does have the votes, perhaps, to pass this notion. She has on
many occasions tallied 30, 32, 33 votes in support of LB 769,

The only thing she coul dn't do was mechani cally, procedurally
get to that point wherethe bill could be al'l'owed to advance
with those votes. Senator Chanbers announced ahead of time, g
told us exactly what he could do and woul d do,agnd heis more

skillful than most of us in carrying out his pronise. Senator
Chambers has never once deviated fromhis convictions rél ative
to the bill. And I do not challenge his convictions, nor his

right to those convictions, nor does he challenge nysel f nor

Senator Labedz as to the right we have for our convictions. The

point that | think needs to be made is that this body, ome
time or another, needs to decideare four days debate on a% Ir?

sufficient to rel egate it to the ash can or (o the boondocks,
whatever you want to call it. |s that going to be the rule of

thunb whereby if Senator Schmt, or Senator Labedz, or Senator

Chanbers, or any ot her menmberof this body deci des we Wwant to
talk a bill to death, do we only have to line up conversation

for four days and then know that the opponent's bill is going to
die. I'' ' mt he onlyperson, | think, who has consistently voted

agalnst LB 397. | reaIIy had no. L.it is not a h|gh pr|0r|’[y
kill type idea with me, | just think it' S wrong.

wanted to stand here before you and argue the nerits or %uemarlts
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of the bill, the merits or denerits of ny action, | could do so.
It woul d be nost interesting to contrast the press reports of ny
actions in that regard with those regardingthe efforts of
Senat or Chanbers and Senator Bernard-Stevens to stop LB - We
don't have to be any profit to know that those reports would
very contradictory, they would be very likely tp be condematory
toward ny action. The point that | want to make is this, | have
just filed with the Clerk Il amendnents to LB 397 based upon
what happens to the vote on Senator Labedz amendment.  Now
given the ten minutes | have to open,and the five minutes to
close, plus any other intervening comments, you can all see that
that will require nost of this nmorning's effort. pNowbefore you
all take off for your offices to work on some work that is
demanding of you, or sone of you 9o get a haircut, or something
el se, | want to tell you that ['mnot going to say as of right
new what |'mgoing to do. But don't get too far fromthe floor.
I'f and when this body decides it's going to operate by the
rul es, whether they are reasonabl e or unreasonable, \whether w
are reasonable or unreasonable, then we are going to (ceiem de |?
we get some work done. | can understand and | can see that
Senat or Chanbers will be able to say, |I' ve fulfilled nmy prom se,

I was able to play the Legislature like a master plays the harp.
And he has done so, he's done so, he's done so with skill, itph
expertise, with a proper mixture of indignation anH anger and
humor so that we all recognize himfor the master that ﬂé’.s.

PRESI DENT: One m nute.

SENATOR SCHNIT: I'mgoing to relinquish the rest of that tinme

now to Senator Labedz. Byt | just wanted to nake those comments
at this time. Senator Labedz.

SENATOR LABEDZ:  Thank you, Senator Schmit. There was one more
coment that_ Senat or Chanbers made this norning. He said |
think there will be celebrating by both sides tonight that the

i ssue has been laid torest. | called Qmha today to get one
ticket to the Netro Right to Life banquet at Peony Park. The

told me they were all sold out, they have 1,200 reservationg.
There wi Il not be 1,200 people celebrating tonight, they will be
encouraging me, and | will take their encouragenent. apd as |
said before, this is not laid to rest. The Speaker has been
great, but | can put it on the agenda every single day of  the
session, and especially today, Senator Chambers you have an
inportant bill to you, LB 397. "| yoted for the bill before. |
could carry this on for the rest of the norning, as Senator
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Schmit said.
PRESIDENT: Time.

SENATCR LABEDZ: But | respectfully withdraw the amendnent. pgu¢
I did want you to know that this can be done. and if | wanted
to, and if | wanted to be as irresponsible as a few people .on
this floor, naybe it's because, Senator Chanbers, you did fail,
in 13 years you have not taught nme the strategy that you use
but, believe me, I'mlearning well this last weék. Andlcan do
it, and | tell you nowit will be done one of these days. apq]
wi t hdraw nmy amendment. Thank you.

PRESI DENT: Okay, it is wthdrawn.

CLERK: Nr . President, | now have a notiorfrom Senator Schmt.

Senator, | haveyour AN2235. (Schnmit amendnment appears on
page 523 of the Legi sl ative Journal .)

PRESI DENT: Senator Schmit, please.

SENATOR SCHNIT Thank you, Nr. President. Nr. President and
nmenbers, m goi hg to speak onlyvery briefly. | appreciate
what Senator Labedz has done. | ust want to denonstrate aga| n
that every tine a bill comes up on Final Reading, \yhether it

my bill or any other bill, it is subjected to the sanme ki nd TS
motion that we can offer here today. sStrike all sections, and
insert, et cetera, et cetera. So that no matter what we do
there isn' t, as | said, the least experienced, gomeone corrected
me and said the dunbest nmenber. | said that's not true. | said
no person on this floor can be categorized in that manner. But
some of us areless experienced than others. Someof us have
nore talents in other areas than others. But | just want

poi nt out that, if Senator Labedz wants to attach that b||| to
al nost any nunber’ up there, she can do so. | recognize that we
are not as tenacious asare sone other individual's. | t to
recogni ze that the very withdrawal of the bill by Senator La edz
wi Il be taken as a sign of weakness by sone people. nd ther
will be, again, Bernice, youe alittle bit wong, there Wlﬁ
again be chortling in the streets because they' Il say, well, we

absol uteli/ dld surVIve But as said earlier, | 'have, |
bel i eve 0 or amendnments up there, that wi || “occupy the rest

of the norning, |f we choose to do so. Andlcanbe as urbane

and as articulate, | suppose, as | have to be to keep the
conversation going.  The question | want to ask you this as
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menbers is, do youreally want to allow the ninority to control

the body' Someoneand | think it was Senator Bernard-Stevens,

and | respect himvery mich. Hesaid, you know there have to be
some minority rights. Well if minority is going to rule then
after three tries in a Congressional primry | ought to be

sitting in the House of Representatives. (Laughter.) The facts
are that eventually the majority rules, eventuallv fhe maj ority
prevails. And so | want to point out here t%e najority can
al ways prevail. We are a disciplined body, we are a respectful

body. I do not condemm anyone for using the rules, do not
condemrm anyone for using their expertise, | do not question
their right to do so. But | just want to point out again that

the newest nenber of this body can walk on i{his floor and do
exactly what Senator Labedz did this morning, angif you have 30
votes you' re going to get the job done. vyoudon't even need 30
votes. The point is well taken, | think, that sSenator Barrett
was very gracious, we had four days of debate, but is four days
adequat e? What are the nost inportant j ssyes'? One of the

editorials said they're other i mportant issues, taxes,
education, conpared to children | don't think they' re that

i mportant . I respect the fact that Senator Chanbérs believes
that when a child is born it is entitled to all the benefits
society. I amsurethat he respects ny concern and ny beli 8F

that when the child is conceived that child is entitled to those
benefits. We have a basic difference of opinion. Thefacts are
that on this floor | think this nporning we have demonstr at ed
that any one of us can tie up the bogy. | do not choose to do

so. |'m sorry and apol ogize for the +tjme | have taken, hput
there comes a time when it is inportant, | believe, to nake a
point. | hope I have made that point. And, as Bernice has said

this nmorning, that time will conme again. I'm sure that | I
were to do so and take the norning, this norning, thauﬁere
woul d be reciprocity, and that would nean that if we're going to
spend four days on the debate of 397, that when another bill
cameup we'd spend four days, that would just about take the
bal ance of the session to handle about ten bills. | don't think
we want to put this body in that position, nordo we want to put
the Speaker in that position. | want to thank you for your tine
this morning. Nr. Clerk, |'d ask permission to withdraw t hat
amendnent and all the other anmendnents.

PRESI DENT: They are all withdrawn. Read the bill.
CLERK: (Read LB 397 on Final Reading.)
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January 26, 1990 LB 397, 486, 534, 756

PRESIDENT: All provisions of law relative to procedure having
been complied with, the question is, shall LB 397 pass? All
those in favor vote aye, opposed nay. Have you all voted?
Record, Mr. Clerk, please.

CLERK: (Read record vote as found on page 524 of the
Legislative Journal.) 29 ayes, 7 nays, 10 present and not

voting, 3 excused and not voting, Mr. President.
PRESIDENT: LB 397 passes. LB 486.

CLERK: (Read LB 486 on Final Reading.)

PRESIDENT: All provisions of law relative to procedure having
been complied with, the question is, shall LB 486 pass? All
those in favor vote aye, opposed nay. Have you all voted?
Fecord, Mr. Clerk, please.

CLERK: (Read record vote as found on pages 524-25 of the
Legislative Journal.) 46 ayes, O nays, 3 excused and not

voting, Mr. President.
PRESIDENT: LB 486 passes. LB 756.
CLERK: (Read LB 756 on Final Reading.)

PRESIDFNT: All provisions of law relative to procedure having
been complied with, the gquestion is, shall LB 756 pass? All

those in favor vote aye, opposed nay. Record, Mr. Clerk,
please.

CLERK: (Read record vote as found on pages 525-26 of the
Legislative Journal.) 46 ayes, O nays, 3 excused and not

voting, Mr. President.
PRESIDENT: LB 756 passes. LB 534, please.

ASSISTANT CLERK: (Read LB 534 on Final Reading.)

PRESIDENT: All provisions of law relative to procedure having
been complied with, the question is, shall LB 534 pass? All
those in favor vote aye, opposed nay. Have you all voted?

Record, Mr. Clerk, please.

ASSISTANT CLERK: (Read record vote as found on pages 526-27 of
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January 26, 1990 LB 87, 257, 397, 486, 534, 601, 730
756, 818-820, 1009A

PRESI DENT: Al | provisions of law relative to procedure having
been conplied with, the question is, shall LB 819 pass? All
those in favor vote aye, opposed nay. Have you all voted?

Record, Mr. Clerk, please.

ASSISTANT CLERK:  (Read record vote as found on page 530 of the
Legi sl ative Journal.) The vote is 45 eyes, 0 nays, 2 present
and not voting, 2 excused and not voti ng, . Presi dent .

PRESIDENT: LB 819 passes. LB 820.

ASSISTANT CLERK:  (Read LB 820 on Final Reading.)

PRESI DENT: Al'l provisions of law relative to procedure phavin
been complied with, the question is,shall LB 820 pass? AI?
those in favor vote aye, opposed nay. Record,please

CLERK:  (Read record vote as found on page 531 of the
Legi slative Journal.) 47 eyes, 0 nays, 2 excused and not
voting, M. President.

PRESIDENT: LB 820 passes. (Gavelt),) If I could have your
attention a mnute, Speaker arett has an i mportant
announcement for you.

SPEAKER BARRETT: Thank you, Mr. President. Very briefly,
all members, the video taping will t ake pl ace now. e
conplete it in Room2102. At the conclusion of Final Readmg,
those of you who have not taken advantage of the taping, \yhich
is now in progress, please go over to 2102 at. your lejsure.
This will be the last tinme that they are here in"the burldi ng.
Thank you, Mr. President.

PRESI DENT: Thank you. While the Legislature is in session and

capabl e of t ransacting business,| propose to sign and do sign
LB 87, LB 257, LB 397, LB486, LB 756, LB 534, LB 601, LB 730,

LB 818, LB819, and LB 820. M. Clerk, anything forthe
record?

CLERK: = M. President, | do, thank you. | have notice or report
of registered lobbyists for the period January 19th through
January 25. New A bill by Senator More, LB 1009A. (Read by
title for the first tine. See page 532 of the Legislative
Journal.)
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January 26, 1990 LB 87, 240, 257, 397, 486, 534, 567A
567, 601, 730, 756, 818-820, 960A
LR 248

CLERK: 25 ayes, O nays, Mr. President, on the advancement of
567,

PRESIDENT: LB 567 is advanced. Do you have anything for the
record, Mr. Clerk?

CLERK: Mr. President, I do. New A bill, LB 960A offered by
Senator Withem. (Read by title for the first time. See
page 536 of the Legislative Journal.)

Bills have been presented to the Governor that were read on
Final Reading this morning, Mr. President, as of 10:50 a.m.
(Re: LB 87, LB 257, LB 397, LB 486, LB 756, LB 534, LB 601,
LB 730, LB 818, LB 819, and LB 820. See page 536 of the
Legislative Journal.)

New resolution, LR 248, offered by Senators Rogers and Lamb.
(Read brief description of resolution. See pages 636-37 of the
Legislative Journal.) That will be laid over, Mr. President.

Senator Baack has amendments to be printed to LB 240 in the
Journal. (See pages 537-41 of the Legislative Journal.) That's
all that I have, Mr. President.

PRESIDENT: Thank you. We'll go on to LB 567A.

CLERK: Mr. President, 567A, (title read.) Senator, I have two
amendments filed. I assume the latter in time is the one you
prefer?

PRESIDENT: Senator Withem, please.

SEMATOR WITHEM: Yeah, this reduces the appropriation bill by
$6,000, I believe, reflecting the amendment we made, taking the
commission out and it also changes the vyears, would urge the
support of the amendment.

PRESIDENT: Any further discussion on the Withem amendment? 1If
not, the question is the adoption of the Withem amendment. All
those in favor vote aye, opposed nay. We're voting on the
adoption of the Withem amendment. Record, Mr. Clerk, please.
CLERK: 25 ayes, 0 nays, Mr. President, on adoption of the
amendment.
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February 1, 1990 LB 87, 163, 257, 397, 486, 534, 601
610, 688, €92, 730, 756, 818-820, 923
956, 980, 1021, 1067, 1069, 1230

9:00 a.m.
SPEAKER BARRETT: Have you anything for the record?

CLERK: I do, Mr. President. Your Committee on Enrollment and
Review respectfully reports they have carefully examined and
reviewed LB 956 and recommend that same be placed on Select
File; Transportation Committee reports LB 980 to General File
with committee amendments, and LB 1021 as indefinitely
postponed, those signed by Senator Lamb; Health and Human
Service Committee, I am surry, Banking Committee reports LB 1069
to General File with amendments, and LB 1230 indefinitely
postponed, those signed by Senator Landis; and Health and Human
Services Committee reports LB 1067 to General File, LB 688
General File with amendments, and LB 923 General File with
amendments, those signed by Senator Wesely. (See pages 619-25
of the Legislative Journal.)

A communication from the Governor to the Clerk. (Read. Re:
LB 87, LB 257, LB 397, LB 486, LB 756, LB 534, LB 601, LB 730,

LB 818, LB 819, LB 820. See pages 625-26 of the Legislative
Journal.)

Mr. President, Senator Moore has amendments to LB 163 to be
printed; Senator Wesely amendments to LB 610 to be printed.
(See pages 626-28 »f the Legislative Journal.)

And, Mr. President, a hearing notice from Retirement Systems
Committee. That was given to me by Senator Haberman; and,
finally, Mr. President, I have a request from Senator Abboud to
add his name to LB 692 as co-introducer. That is all that I
have, Mr. President.

SPEAKER BARRETT: Thank you. The motion before the body is to
adjourn until tomorrow morning at nine o'clock. All in favor

say aye. Opposed no. The ayes have it. Motion carried. We
are adjourned. (Gavel.)
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February 2, 1990 LB 397, 708

The university, if they wanted to have a lawsuit, would refuse
to conply with the Attorney CGeneral's order. Then, based on the
duty placed on the Attorney General, he would initiate action of
some kind in court to require the university to conply. Atthat
point, all of the issues, the conflict between the NCAA rule and
t he IaW could be brought into pl ay. To facilitate that type of
scenario, | amwlling to drop this penalty provision that
exists in the |law now that would be ained at the uni versity.
That way there is no inpedinment to the university deciding which

course it wants to pursue. | would choose to have them pursue
the course of grantingthe aid to the student and making the
NCAA take a nove or attenpt a nove agai nst the university. Now

there was one tinme Senator Terry Carpenter gave ne a conplinent.
He said that he had watched ne set land mines in succession and

then watch them go off in succession. V¢ now have in pla
LB 397 which creates a due process that the NCAA nust foIIow
before it can inpose sanctions on the university. If the

uni versity, recognising a discrimnatory situation, saysthe [|aw
tells us we cannot discrinmnate anynore and we're going to obey
the state law, the NCAA would say, all right, then we' re going

to sanction you under our rules. | don't think there is a court
in the land that would say that it is inaccordance with due
process to punish somebody for obeying the Iaw You cannot

puni sh somebody for obeying a valid |aw and be in conpliance
W th due process. Due process requires fairness. equires
rational action. But even w thout LB 397, built into LES 985

al | of the machinery necessary for the university to protect
itself from i mproper inposition of a penalty by the NCAA. |t
woul d be a very regrettable set of circunstances to say ihat g
rule of a private association has nore a."ature than a state | aw.

SENATOR HANNI BAL: One mi nute.

SENATOR CHAMBERS: |t does not. The fear that sone peop| e have

is that the NCAA will be offendedif we try to stop
discrimnation that we see actually occurring. | am go| ng to
tal k about some of these things and break themin smaller pijies
so that | can be clearer than perhaps | amnow. Butl'm trying

to give a context in which | can offer ny sypport for Seator
NcFarl and' s amendnent py acknow edging that it will not take
away fromthe main thrust of the bill and it will nake it easier
for the university to be in a posture to have a |l awsuit brought,
whi chever way they decide to act, than would cyrrently be the

case with the penalty language. So the only penalty |anguage
bei ng struck fromthe bill is that tnat would relate to the
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February 2, 1990 LB 397, 708

the university has a cause of action at lawif it wanted to seek
damages, or in equity if it wanted to seek an injunction that
woul d prohi bit the NCAA frominposing such a sanction. Those at

the university know this. Tom Krepel knows this. And when |

find out who these other people are at the university, who are

msrepresenting this bill, then I'm going...I'm going to be
frank with you, 1'mgoing to do what | can tohurt the
uni versity. I"mtired of thispblindsiding, this underhanded
dealing with ne. I have comunicated with the counselfor the
university. He is a vice-president. H s name is Richard Hood.
| have dealt with himabove the table and aboveboard with all of

these people. Nothing has been said to me during the tinme that

this bill came out of committee and Nnow qother than Chancell or
Giesen having a meeting with nme in nmy office where he pointed
out the groups of students that are discrimnnated against.

said that this January they were going to try to change the I\&K
rule so that that discrimnation would be wiped out. They were

unsuccessful in doing that. Now there are BeoPI e calling Arlene
Nel son and others and misrepresenting this bill by saying it has

sonmething to do with the Tarkani an case in Nevada. LB 708 has
nothing to do with the Tarkanian case, nothing whatsoever.
Mhoever told her that told her 5 |je. And | cannot fault

Senator Nel son for believing them because she has no (qa50n to
think people fromthe university will lie. But this bill has
nothing to do with the Nevada situation. | B 397 that dealt with
due process grew out of that case and I, frankly, acknowledged

it and discussed it.
SENATOR HANNI BAL: One mi nute.

SENATOR CHANBERS:  But to indicate that this bill in any way

rel ates to the kind of _ problems that existed at
Nevada- Las Vegas, that resulted in an attenpt b% the NCAA to
se.

i npose sanctions, is totally and absolutely fal And when the
university comes over here for its budget, then | amgoing to

get them and | nean it. 1 have not |ied about +the university
or any of these other things that | deal with. |f | don't |ike
a bill , | say | don't like it, but | don't tell lies about

the bill does. And anybody on this floor is entitled to believe
that information com ng fromthe university is not alie. Now
they can express a djfference of opi nion, but a lie is

i nexcusable and it's a different type of ‘cat. and I'mglad that
Senator Nel son did not remain silent because she has revealed to
me the kind of things that they are saying to others. anpdhad
she not spoken, there would be people gaccepting that but it
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February 5, 1990 LB 397, 708

But no matter who analyzes the bill, | can tell you what they
are going to have to come up with; first of all, that the bill
says in sinple terms, there can be no discrimnation against
athletes in the granting of aid sinmply because they are

athletes. The bill prohibitsthe NCAA from threatening or
i nposing a penalty on the university for conplying with this
bill. If the NCAA violates this bill by threatening or inposing
a penalty, it is subject to a $25 000 fine. Furt hernore, 2

cause of action is created for the university so that even
before the NCAA would inpose a punishment, the university quid
go into court, and under the cause of action created by the
terns of this bill seek an injunction that would prohibit the
NCAA from imposing a punishment. |f the NCAA would go into
court totry to dissolve such an injunction, its argunent Would
be simlar to the followi ng, the NCAA does, in fact, have

that discriminates against a category of students in a way tH
others are not discrimnated against who are simlarly S|tuated
and the NCAA is asking this court to uphold that di scrimnatory

rule and allow us to punish the university for obeying an
antidiscrinmnation |aw that was passed by the |egislature . I
don't think even the NCAA is that silly, and | _will tell you why
| say that. | have nentioned it before, the NCAA adopted”a rule
requiring drug testing of athletes. The State of Washington or
California has a law in place prohibiting sych testin The
NCAA has said that the universities and colleges in (t;hat state
do not have to test their athletes because there | a
prohibit ing it. So those schools are all out of comﬂllancewnh
an existing law...rule of the NCAA ri ght now and they are not
sanctioned, and they are not sanctioned because there is a state
law. The |aw of the state is paramount to any ule of any
private association. LB 397 that was passed by the Legislat ure
and signed by the Governor has brought the NCAA within the realm
of state |aw.

SPEAKER BARRETT: One m nute.

SENATOR CHAMBERS: |t is subject to the laws of gy state and
the provisions of our Constitution that guarantee due process
Nobody has been able to successfully argue +that discrimnation
is consistent with due process. So i f the basis on which the
NCAA would try to inpose a sanction i rule that
di scrinmnates, their case on its face has to ?all because gych a
resentation violates the principle, ~t only of dueprocess,
ut equal protection of the law. |t j a serious matter

regret that there are nenbers of the Legislature nore concernecl
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